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ADVERTISEMENT 


TO THE 


RE A Di N 


* 


T HE copy-proprietors of this excellent 
work having made known their inten- 
tion of publiſhing a THIRD edition, recetv- 
ed intimations from ſeveral gentlemen well 
acquainted with the writings of the late 
lord chief baron GrIBERT, that the InTRO- 
DUCTION Which ſtands prefixed to the two 
preceding editions, was not to be found 1n 
ſeveral manuſcripts which they had ſeen 
of the HisTORY AND PRACTICE OF THE Cou- 
MON PLEAS, that from other particulars there 
was reaſon to conclude it was not written 
by the learned chief, and therefore, in juſ- 
tice to the memory of ſo great a luminary 
of the law, ought not to be reprinted with- 
out previouſly undergoing a critical reviſal 
and correction. 


b 2 In 


ADVERTISEMENT. 


In conſequence of this admonition, the 
proprietors requeſted a gentleman who 1s 
poſſeſſed of conſiderable knowledge in the 
Saxon laws and ancient hiſtory of this king- 
dom, to undertake the reviſal and correction 
of the InTRoDUcTION; which they flatter 
themſelves, he has executed in ſuch a man- 
ner as will merit the approbation of the 
learned and judicious; he has moreover 
added notes and corrected ſuch errors as 
occurred to him in the His roRY AND Prac- 
Ick, Which part of the book has likewiſe 
undergone the peruſal and received the ad- 
ditional advantage of correction from the 
hand of a gentleman particularly eminent in 
that practice which 1s the ſubject of the 
work; upon the whole, it is preſumed that 
this valuable book is now in a great meaſure 
freed from the imputation of incorrectneſs, 
and rendered much more worthy the repu- 
tation of its author. 


T H E 


EF 


T the inſtitution of the court of Com- 
mon Heus, (as well as of all other 
courts of Juſtice) there was eſtabliſhed a ſure 
method or form of practice, whereby the 
procedure of the plea ſnould be conducted 
till it met with a final determination: this 
method or form of practice, however conſo- 
nant to the rules of juſtice, was not altogether 
free from inconveniencies ; for by the art- 
ful contrivances of evil diſpoſed perſons, 
the authority of the court was too often 
turned to oppreſſion, and its indulgences to 
delay and vexation: this obliged the 7u/tices 
of the court to regulate and amend the prac- 
tice in many points, as they ſaw occaſion ; 
nay, even the /egz/lature have ſometimes 
been forced to interpoſe their authority to 
put a ſtop to aud remedy ſuch miſchiefs as 
occurred 
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occurred in the practice. Thus by ſeveral 
regulations and amendments almoſt every 
branch of that method or form of practice, 
which was at firſt eſtabliſhed, 1s 1n a great 
meaſure inverted; aud the preſent method 
or form of practice ſo eſſentially differs from 
the former, that the original intent of its 1n- 
ſtitution is with great difficulty to be attained 
to, and a ſuperiicial treatiſe of the practice 
could be of litile uſe. It was upon this ac- 
count, and with a view to facilitate the prac- 
tice of the law, that our author underiook 
this work; which was formerly intitled 
The Hiſtory and Practice of the Court of Com- 
mon Pleas. And herein he hath laid down 
the manner and reaſons of eſtabliſhing al- 
moſt every particular branch of the practice, 
which he hath traced from the fountain head, 
giving an hiſtorical account of the ſeveral 
alterations made therein fince the time of its 
firſt eſtabliſhment : then he deſcends into 
the preſent ſtate of each particular branch 
of the practice; and lays down the funda- 
mental rules by which the judges directed 
their opinions in matters 1elating to the 
practice, with various diſtinctions and ex- 
ceptions: and throughout this whole work 
he generally refers to caſes in ſome of the 
books of reports for corroborating his aſſer- 
tions: noris he altogether unmindful of the 
courts of King's Bench and Exchequer, 
but frequently compares the practice of thoſe 
courts with that of the Common Pleas, 


whereby the practice icheneral is repdered 
more perſpicuous and car. 
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The method which our author hath here 
purſued (we are in hopes) will in a great 
meaſure advance the true underſtanding of 
the practice of the law, and anſwer the good 
intent of our author, who, though he might 
reaſonably expect great advantage to him- 
ſelf in compoſing a treatiſe of this nature 
for his private uſe, yet (we have the greateſt 
reaſon to believe) had principally an eye to 
the publick good. And we have been ad- 
viſed this little treatiſe will be of fingular 
uſe to all the profeſſors of the law; where- 
fore we were prevalled on to communicate 
it to the publick ; and beſides, we hold it to 
be of the utmoſt importance to the honour 
of the law, that the channel, through which 
it is conveyed, ſhould run pure and undiſ— 
turbed. 


2 © 


T HE 


INTRODUCTION. 


Po underfiand the conflitutior of England, we 
muſt conſider it under a fourfold period, 


Firſl, At the coming of the firſt Saxons beſore 
they were civilized, which was in clans and 
troops, and is already deſcribed in the hiſtory of 
the feuds. 7 

Secondly, Their erection into a firm ſlate and 
kingdom under Alfred. EO 

Thirdly, F The great alteration at the con- 
queſt, 3 


Fourthly, 


+ The alteration that took place at the conqueſt reſpected only 
the tenure of military lands, which before this great epoch in the 
Engliſh hiſtory were holden of the Saxon and Dani/> kings by the 
reſpeQive tenants either for years or life, but by cur firſt William 
were granted to the reſpective tenants and THEIR I nes 72 
fperpetuum ; but no alteration whatſoever took place. in regard to 
the court of Common Pleas, for the Conqueror having confirmed 
the laws of Edward the Confeſſor rn — — rebus, (as be iay. 5 


= 63) there was neceſſarily no alteration in the court of Commun 
leas. 


J Vid. Leger Gulielmi primi artic 9. Statuimus & firmityr 
frecipimus ut ene comrtes et barones © milites, & ſerviemes 
(ſervienter, id eft, per magnam et parvam /erjeantiam) etuniverh 
liberi homines tetius regni noſtri habeant et teneant ſe ſemper in 
armis et in equis ut decet et opertet, et quod fin! ſemper prompt! 

ef 
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Fourthly, The preſent ſcheme and eſtabliſhment 
of the law, begun by Edward the firſt. 


We ſhall begin with the ſecond, (viz.) the erec- 
tion into a firm ſtate or kingdom under Alfred. 
The mean 4 order of government, by which 
Lifred civilized the Eugliſſi, was making the men 
ot ſeveral t clans compurgators of each other, 
whereby each clan was turned into a decennary : 
and the manner of doing it was thus: 
IIe ook from t}e people the power of electing 
their & thauss, and appointed them himſelj | 
Anc 


e! bene para“. ad ſervicium ſuum inteorum nebis explendum pe- 
ronrendum cum ſemper ofus al furrit, ſecundum gued nobis debent 
de fee dit et tenementts ſuis de jure facere, et ficut illi flatuimus 


fer commune cenfilium tatius vgn neſtri et ih. DEDIMUS er 


CONC#SSIMUS rn feede jure HEREDITARIO, ; 

$ Precipimur ut emnes haveant et teneant /eges Edwardi regs 
in omnivus tebus. 

+ This order of gover ment is not of th» inſtitution of ALFRED, 
he has the honuur indeed of colle&ing together the former laws of 
IVA, Or- A, and ETHELBERT into one cee, as we learn from 
his own word; ** Ic 54 Clred cyninx dar x Fader xexderod. 
J appiran ker, mongza F Vana YE uae fopezengana heal Jon.“ 
"Thus A/fred may in one tenſe be called the founder of thele laws, 
for until his time they were an «unwritten code, but he ex- 
preſly ſays, ** that I Alfred collected the good laws of our fore- 
fathers into one code, and alſo I wwrete the nm dewwn apperan her,” 
which is a deciſive fact in the hiſtory of our laws well worth noting. 

1 The word cLavws is not known in our Saxon laws; nor were 
the clans (as this author calls them) im diſcrimrnately compurga- 
tors for each other; for only the three neare/t decennaries, toge- 
ther with that decennary where the offence was committed, were 
reſponſivie for the damages done by the offender ; and theſe four 
decennariez are what we at this day call the vicenage. A decen- 
nary conſiſted of ten families, the head of each family being a 
ore rmon, or 2 kibap-zermon, which is ſynonimaus to a ſree- 
hoider at preſents The head of the decennary was called kpibop- 
zerheakod: the word is nearly retained at this day in our 
t.2ad-borough-man : he «+; the head or capital judge of the de- 
cennary, and the whol- ©: -1nary had cogniſance de paſcuis pra- 
tre, meſſibus, et de 11115: -nibus inter wicinos, et innumerabili- 
bus hujuſmed! decerta!:59:i5us ; ut apparet per leges Edwardi 
Jen: regis zz. | 

9 The antnor by the word Jane, would here be under ſlood to 
mean the Fap Dorman, or the Hlakopd, or the xepekan, or 
the 
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INTRODUCTION. 


and according as the people of the ſame manors 
cohabited together, he divided them into ſhires; 
over 


the kiborgerheerd of the Saxons, but is miſtaken, for the Thane 
was not a title of Gignity fer /e, it was an honorary appellation, 
yet the honour proceeded not rim the Thane bimſelf, but on the 
Contrary from the perſcn to whom he chanced to be the upper ſer- 
vant, There were tliree degrees of Thancs: Thus, if he was the 
upper-ſervant of the king, he was called the &ing's thanes if of 
an earl or of a ſheriff, he was then called a thane of the ſecond de- 
gree: but if of a head-borough, be was then called a thane of the 
lowef order. Put norte «f thee thanes were annuaily ejected in 
the fu!l folcmote, as the erde hens, and bead-boroughs were 
Dor di king ed (45 this author fupgelts) deprive the people of 
the election ot thote lat mentioned magittrates and nobles much 
lets did he appoint them tunfelf: nor can it firictly be laid, that he 
divided the ing dom into ſires, he DAT: renovated the old diviſions 
of this Kingdom, which the Femans had, many centuries before 
his reign, efabliſhed, as aprears by the 12th of king Edward's 
laws, *' gie medo weratur countatur, m ad Britones ten- 
foribrs homan-rum in Freon U lannid d abt ar canjulatui.” 

The author is alſo mitagen when he mentions toe earls being 
the proper thanift of the clin, for in the Saxen times free was no 
ſuch mg Nrate either nilitary or judicial as the VThane, nor were 
there any lars here as in Sort fant, por was the {ref en jaw known 
bere at that period of time, though the irjuſtice ang op ethion of 
it was in aſter-times {everely feit in /re/and, and very jultly com- 
plained ct as a natioval grievance. 

This author is likewiſe miſtaken, when he ſays, that the ear] and 
his ſhire reeverwere to array |! the ſeveral perſons within their re- 
ſpeQive ſhires: for it was the proper eſpecial province of the eal- 
dorman or earl to attend the fl,yre-mecting twice a year, and there 
officiate as the coun'y-Judge in teaching and expounding the ſecular 
laws, as appears by the sth of Efgar's laws,.** + þzn zzpen 
T+can Xe Trodepnihee ge pconu;dnitee.” Beſides, it did not belong 
to the bie reeve x- ie to ariay the ſeveral perſons within the 
county ; this ofßce prope: ly belonged to the Sereteche, who was an 
ofhcer ſimilar in power et the Lord-Lieutenant of the county, 2:.d 
was not appointed by the king, but anneally elected in full county- 
court or tolemute, vi. /epes Hdwa di 35. 17 guoltvet cemitatu 
ſemper fruit uwnus bLeretorh ger elertitnem c ad conducendum 
exercitum coivitatus / et e, erdinabant aries denriſſimas 7 
p aliit et alia cenſtitucbant preut decuit, of prout me/tus ers 
D ume, ad Lenerem corcne, et ad utilitutem regns.” 

Nor was this array utualily made after Micbteelmat and Lach- 
day, for the election of the ech was annual voted at the 
firſt county court, which was a'ways holden on tlie firſt of May, 
ard the artaying of the county militia, Sc. was made at the ſecond 
county-court, which was. annu illy helden cn the firft of October. 
d. Leg. Fd. Statutem oft gerd fer fprovinriar of faltet unt 
dera et fer finoulct comitatus, popult emnes of Centers 1 r. 
finguiis anas, /cilicet in capite Kl. ian debent IN 
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over every ſhire was the earl, which was the pro- 
per Thaniſt of the clan; for by the Brehon law 
the caput comitutus was the eldeſt and moll worthy, 
the earl of the county, and his fhice-reeve were 
to array all the ſeveral perſons within their re- 
ſpective ſhires; and thereſ{ore the perambulation 
was through the county twice every year, in 
which“ the ſhire- reeve made the civil array of all 
the men in the county ; which was uſually done 
after Michaclinas and Lady-day; and if any f per- 
ſon was found that had no compurgators, he was 
put into priſon till he could obtain ſome decen- 
nary to admit him. The earl or ſheriff on theſe 
law-days was uſed to give in charge the ſeveral 
articles of the crown-iaw ; and if any perſon was 
guilty of a breach of any of them, he was delt- 
vered up by the compurgators ; ſo that the Saxon 
law conſiſted of the ſeveral articles that were 
given in charge at the ſeveral F torns; and the 

kings 
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et 161, inter alia, eligere in plene folemore bereterhies ſwor — 
aliud autem felemote debet efje, ſcilicet in capite hal, Ce. al 
frevidendum ib! geit erit wicecemer, el gui erunt ecorum here- 
tochit, et ad audiendum tht j u eorum precepta confilio et aſſenſu 
procerum, ef Junicto felteſnete.“ 

None but freemen were admiſſable into decennaries, and ſuch 
perſons Who were not in any decennary were clafſed amongſt per- 
ſons of a /ervile condition, which was the only puniſhment, or ra- 
ther the.prly diſgrace, they underwent, unleſs indeed they had 
been found guilty of ſome crime or offence, which was puniſhed 
according to the nature of the delinquency, as may be ſeen in the 
ſeeond, third, and fourth laws of Athe//fan, and in the third of 
Ethelired, in none of which laws is there the leaſt mention of pu- 
niſhment by impriſcnment. 

F There is no ſuck court, nor even any ſuch word as Torn“ in 
the Saxon laws, nor indeed is there any word in the whole laws 
language ſo little underſtood, or that now requires ſo much correc- 
tion as this, In order therefore to trace it up toits real original and 
true meaning, it is neceſſary to obſerve to our readers, that King 
Jehn in «ce vf the articles of the great charter grants © quod nec 
@/1guis T1.ecomes vel balivus ſuus faciat TERMINUM /uunm per 
bundredum xi, bis in anne.” lt is here in this article we fiſt weet 
with that nonſenſical phraſe of Berit Tove, ſuppoſed to be 
conveyed in the word terminuine. The antiquity of the character 
in which :e 67797na/ charter of king Jebs was written occaſioned 

many\ 
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kings at their ſeveral acceſſions publiſhed by? 
proclamation their ſeveral laws; as appears by 
Lambert's 


many igncrant coppiſts of it to write turund? inſtead of reyminum; 


other copy iſts too there were, who though they underſtood the 
true meaning of the word rerminam, yet by an abbreviation vw rote 
it 7erun - thus between theſe two models ef copying this artitle of 
the great charter, the word Jrerminum was ſo uſuaily written or 
abbreviated into the word /urnum, that when this great chai ter 
came to be confirmed in the ninth year of Henry the third, which 
was only eleven years after it had. been firſt obtained from king 
Fehn, the word turen was inſerted not only in the original con- 
tirmation itielt, but in all the copies of this renovated charter, Et 
have bern mote particular in refioring this word to its true and 
un«bbreviated orthography, becauſe (tays the annotator) I find that 
Mr. Juſtice Blacſſone, in his elaborate edition of the great charter, 
hath not only omitted the whole article in which the word termr- 
num is inſerted by king Je, but he has alſo in Henry the third's 
confirmation of ir eopied the word turnum, not as an abbreviated, but 
as an entire, radical word itſelf. If we take the word fru as 
an abbreviation of fer ninum, as moſt undoubtedly it is, there will 
not be found either in Fox's great charter or in Henry the third's 
confi: mation of it one ſingle technical law-term but what had been 
in common ule, in this kingdom, not only at the time thoſe two 
moſt important grants or declarative warranties were promviga- 
ted, but for centuries before their romulgatin. On the other 
hand, if we are to confider turnum 2s an unabbreviated, radical 
word, we mutt then ſuppoſe our anceſſors totally ignorant of the 
Latin technical words then in common ule in all their law-inſtru- 
ments, and that they ſtept out of the road of pure latinity, which 
the word terminum is, merely to irtroduce a barbarous phraſe, un- 
authenticated by any preceding Latin writers cither in this or in any 
other country, and that too at a time when either the word iter or 
ferambulatie (both of them then in common uſe) would have een 
rechr.ically cleflical, and ſully expreTive of the meaning they inten- 
ded to convey. hut our own anvaint Mattheer Faris, a Bedie- 
tine friar in the moraſtery at Sr. an, who was contemporary 
with J7ehn ducing his whole reign, and who alſo lived to ſee forty - 
two years of the reign of Henry the third, hath put this matter paſt 
all diſpute» Por in the cepy of ns great charter which this ac- 
curate annaliſt hath given us, he writes the wor] 7erminum at full 
length. In the fi ft printed edition of this author's works, the ſame 
accuracy hath been happily obſerved, and hee lies the difference 
bet ween the manuſcripes of cur antient law Let's authors (uche 
Glanvil, Braden, and Fleta) and theſe of our antient Latin hifter i-- 
ans, namely, that in the former, their words are generaily abbre- 
via'ed, while in the latter, they are as generaliy written at full 
dength. This difference in the marner of wiiting one and the ſame 
word ſufficiently account's for the bluuder ing adoption of the word 
turnum for terminum, which miſtake wil fiitl appear more liable 
to happen, when we cali 10 mind that in cus ancient courtenand 
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Lambert's Saxon laws under the reſpective Saæon 
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writing there is very lite diitference bete een the form of the ſeve- 
ral letters t, u, m, n, e, i, and that the letter 4” 3s written 
without any titthe over it. That terminum, and not that mon- | 
ſ-niical word e raranum,” is lirict orthography is further end in- *Y 
© ntrovertibly confiraced by a tran'cript of Henry the Finer 's 4 
charter, which was the batis of king Jon's Magna Charta. Tins 
(raicript is directed to Sampſon, bich p of Worcefter, urion of 
Aoret, and to all the French and EA. barons of Herceſierforre, 
znd runs in the following worde: Scratrs guod concedo ef pre- 
ite, ut a mode comitatus mer et bundreda in 1111s Locis &f 
r NM TERMINIS east, cet [ederwnt in tempore (fenctr) 
reel, Edwardi, et mon aitter.” Bede, if we had neither this 
record of our firit Henry, nor Maithew Peri copy of the greet 
charter to aſſiſt us in detectiag this error, we might eaſily ditcover 
it in the word terminum poſt fache ef iter um peſt fatum Jande 
Micdaelis, which we literally tranflate, and even at this day call 
Eajicr and Michae/mas term. And as thoſe terms . were in 
thule days begun and ended in one day by the theriff per bundredum 
(in the fingeu/er number) ſo it was emphatically called the ſheritf's 
day, agreeable to which denomination we {till call an eatire term 
only one day, in law, or one law-diy. Judge Briten, who was 
contemporary with this Henry the third, in his bock of the law of 
England in the French language expre(sly calls it jour de viſc" 
Jesse de viſc.“ and then, giving the resſon why it is ſo called, 
adds ** ceo gue eff apelle devaunt le viſc jJouR DE viss eff aps 
felle veux de frank plegoe en court de fraunk home, et en fraun- 
ehiſes et © bundres. A que! jour /e viſcote face Jarer XII. des 
Plus ſages, et plus leu et plus ſuffiſaunts, de tout le hundred." 
But as there at rſt could be very few copies of this book, it ſeems 
very probable that the few perſons who were in poſſeſſion of it mii- 
took the word en ne de viſicente for tourne de viſcente, and thus 
corfirmed the egregious biunder that had ariſen before by abbrevi- 
ating the Latin word terminum into that of {urnaum, or (our num As 
it hes ever lince been indiſcriminately written» It is on this ac- 
count, I rake it, that it became neceilary about 220 years after- 
ward to explain what was meant by that barbarous, unintelligible 
word ** feurzun“ which accorting'y was done, in the firſt year of 
Edward the fourth in which ſtatute it is clearly explained to b- 
a Law-DAY, and thus the word was reſtored to its true and origi— 
- 15] meamng, and conſequently the true and original orthography 
ft 't ought to have been readonted by Mr. Juſtice B/a-kftone in his 
edition of Henry the third's confirmation of king Joh5n's magna 
charta; bat muoſt (without offence) beg leave to obſerve, that 
the e ion before mentioned, from which he took his copy» 
is a ſpwriews one, and ſpurious ia every article which either makes 
a” addition to, or diminution of, king Jen's great charter. For 
Matthew Paris expreisiy infiits that the charter of King John and 
tar coufrmaticu of it (e.even years afterwards) by his fon Hen! y 
the 
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ITRODUCTION 


4 {Where there were ſeveral clans in one ſhire, 
2 the earldom was placed in the perſon who had 
3 the greateſt clan in number aud riches;) F but it 
4 there were other lefſer clans not under the fame 


3 head or confiny, they were divided into $ futru- 
3 pics, or hundreds, and the lord of ſuch jatrapia or 
= Hundiedarrayed his own men, winch were there- 
: 1 {ore 
& . the third, were ie NULLO Heier. And the authority ef that 


{2 Angi tiltcrian, who from his local ſituati nes a munaltic reſi- 
is dent all bis life-time ſo near the {eat of action 23 the monattery of 
St. Albans was, muſt receſſarily have ſeen both the one and the 
o other, and who, as the molt accurate as well as celebrated hiſtorien 
9 of his on time, hath cateſully tranſmitted to poſterity, an exact 
faithful copy of the great charter itfelf, aud y+t hath not handed 
down to us one lingle article ot Henry the thi:d's conlirmation of it, 


I adding, for a very good reaſon of ſuch his filence and total «miſſion, 
2 that ** charte ulrorumpne regum in nullo inventuntur dif] miles."* 
I The authority, 1 ſay, of an hiftorian, whofe veracity in the finp'e 
3 ſtatement of ſuch facts as came within his immediate knowledge 


and his own ccular convict on hath hitherto very jully flood un- 
ſhaken and unimpeached, ouzht not to be weakened by groundle(; 
ſuggeſtions or improbable conj.Qures. If ſpurious copies have of 
late | een miſtaken for the authentic copies of the charters, it vas 


4 no more than what Sir EAuar d Coke had dine before, which fat: | 
4 error, together with his ſuperficial tincture of the Saxen laus, led 
Wo that great lawyer (great, | mean, in the knowledge of mire Ha- 


tute law) into many errors, as may be Irequently ſcen in his ex- 


A poſiticn of (what he calls) the Creat Charter, ard alſo in his fam - 
2 mary hiſtories cf the ſeverel courts of Parliament, Charcery, 
A Kiog's Bench, Common Flees, and in particular of his Court of 
k the Tous (as after Larward and Kitchen he writes it) and his 
Y Court of the l. et. 

7 1 Not a the Sen kings, for we have only the lav's of eleven 


Faxen monarchs, and thote of king Canute the Dare, ail wii: 
ſeveral laws were not ite by proclamation; bur, on the 
contrary, were fremulpated either in icaic great rational ſyro1 of 
the clergy, or in the Penedeyrre, which was a national counc, 
in contradiftintion to the FuL cuore, wich was only a 7 
vincial parliament. 

+ So much of this paragraph, which ! have encloſed hetween 
the parentheſis, hath been reiuted in a preceving aruaxation. 

§ There was no ſuch nominal divifon of domivion or terror 
a5 that of a ſatrapra, and what gave rile to any ſuch notion, is the 
Latin tranſlation of the word ** eorte” which iu the laws of Atte 
lan is tranflated by the word ſattapa: but the word eorle in Sake 
ſigniſied the fit ſt civil magiſtrate or judge in the county, and it « «+ 
not his office to array his own or any other men either iy tb. 
count y-court, or hurdied ccurt, as | haie aheady obſerve !, 
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fore leets, || and ſaid to be taken out of the torns; 
and in this array the articles were given in charge 
as 


— 


- 


True it is, there was in ſome few provinces ſuch a territorial 
diviſion, and territorial juriidiction as by the Saxen was called 2 
I.e$, but this diviſion always contained the third part of the coun- 
ty or province, and conſequently bears no reſemblance or affinity 
to what we call a court-lect at preſent, nor does Xitebes, who has 
written an expreſs treatiſe on this court, give u: the leaſt idea of its 
inticution, or or its real and true name. Sir Edward Coke, who 
has alſo written a ſummary hiſtory ot this court, advances nothing 
but inconſiſtencies, contradictions, and puerile conjectures, havin 
n» foundation in hiſtorical truth, and his whole comment upon i 
may truly bz ſaid tobe an igen per ignotius: but the true name 
of this court, if orthographically written, is the court of the lit, 
that is to ſay the court of the little (or petty) jury: for lit, in 


the old Saxen language, is a diminutive of the adjective little. The 


inſtitution of this court, uader its preſent denomination, is imme- 
diately ſubſequent to king FoSn's great charter, for the counties, 
barons and other great-lindhulders of thoſe times, having compelled 
their reſpective villains and flaves, to unuſual and unaccuſtomed 
tik-work, and no perſyns of ſervile condition being then deemed 
worthy to be admitted to take an oath in open court, and being 
thus deprived of the protection of the law againſt their reſpective 
lords or maſters, a new article was deviſed and inſerted in the 
great charter in their favor, the article is the 23d, in which it is 
e(tablithed for ever, that nec homo diſtringatur facere pontes ad 
Tiparias, nifſt gui ab antigao et de jure facere de5ent.” the 
reader is here to be informed, that the word ** homo” ſtanding 
without the aij inct of liber, produs legalior melier, legalis or 
eapitalis, always ſignifies a perſon of ſetvile condition, which claſs 
23 in the laws of Ai/jred may be ſcen compriſed “ the Seop® and 
* the E ne-nihcum.” Now the'e baſe and ſervile perions be- 
coming by this great-charter admitlſable into the hundred court 
on cert ain occaliins, it drew dowa à kind of contempt and derifion 
upon the court ittelf, infunuch that the majores harones would 
not attend at all, and therefore they atterwards obtzined an act 
of Parliament to be excile4 from their attendance ; ani zhe next 
claſs of fre hol ders imitating, in ſome mealure, the amajores ba=- 
rect, Wouli not roll with the I-tier freeholdets, and thus the 
court b=cane divided into clatfes ot Jurymen, namely the Grand. 
jury, which e Br/ton clearly informs us was compoled of twelee 
p=: 15 des plus ſages, et plus lealx, et plus ſuff.faunts de tent ie 
Candles which the jary, whom we uow Call the petty jury, 
Wee [wira (as the ſame learned author obſerves) par derennas 
ct par willes queue leut freſentement ferrount as primers X:i 
Turcurs fur lei articles dont ils ſer- ent charges par eux.” and 
lere we have the origin or firft inflituti-n of our petty jury, 
which jury, à they were no and then obliged to admit viilains 
mental ſervants, and other perions of baſe and ſecvile condition 
AB C LCM, aud Lat 106 upon the vail ef vile flaves, it Turned 
this 


«a a” 0 


INTRODUCTION. 


as at the torn. 5 In boroughs where there were 
great numbers of men in walled towns, they were 
arrayed by the confinies aad heads of the clan 
Within the town ; and therefore every ward hall 
its proper alderman, who was choſen and not 
impoſed by the prince. 

In every decennary there was a prapaſit 


* 


Ks Or 


' | conſtable choſen in the torn, and reſpective 


leets, who was head of the decennary during the 
year; theſe were thoſe that had the ſtaff; and 
therefore ſometimes called F korſhold-rs, 4 tith- 

ing 


* 


* _— _— ah. 


this jury into ſuch contempt, that in derifian it was called the 
court of the lit, that is to ſay, not the little, but the leſs chan lite 
tle court, which by corruption is called the court of the leet. 

$ A borough or burgh as it is written in the Saxen language, 
was the proper avpellation of what in /atin is called decensa or 
decuria, and what we in Engliſh, at this day call a decennary whi 
always conſiſted of ten families, each perſon in the decennary 
being what we now underſtand by the word freeholder, and ac- 
eordingly in the Saxon tongue he was called a fri- borges- mon; if 
more than one decennary lived in the ſame town, it then general» 
ly came to be a walled town, and the chief magiſtrate of ſuch 
walled town had the title of talvonmmane, and had the ſame 
rule in ſuch walled town as the Eonle had in the county. 

The conſtable was not the headman of the decennary, for the 
tithingman or headb rougbman was 2a ci magiſtrate, whereas, 
on the contrary, the conſtable was a mi/ifary officer, and had 
always the cuſtody and guard of ſome caſtie or other, and to him, 
ex officio, belonged what the French call 4aute meyenne, et baſſe 
Juſtice : but theſe conſtables or Caſtellains, having groſsly abuſed 
their judicial authority, there was afterwards an article in King 
Fobn's magna charta, injoining that aulas conſtabularins lena 
Plecita cerenæ, —it likewiſe explains a paſſage in another article 
of the ſame charter, where it is eſtabliſhed, that ** nu//us confle- 
bularius diftiringat aliquam militem ad dandam denerios pro 
cuſtodia caſtri : and laſtly, it explains another paſſage in the ſame 
charter in which the king binds himſelf, that he will not make any 
conſtables but of ſuch perſons gui ſciant legen regis et eam bene 
2 : for it ſeems theſe conſtables be ore this charter, 
gover their caſtles and the ſeveral perſons within their juriſ- 
diction by the laws 6f the dutchy of Anjeu, as I haveobſerved above, 
and not per /egem terre» 

1 The errors of this paragraph have been pointed out already, and 
amended, but I muſt oblerve, the Saxons had no eral court 
under the denomination of a Witena-gemote, the ſtyle of their 
general Courts was either mycelne rommuuge Iroder beopent 
or Je mycelne nod or de zeræddylse.“ . 

T The errors of this paragrapa have already been corrected in 
2 preceding angetation- . 
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ing-men, and headborough, as the head of the 
decennary. ' 

Thoſe in the county at large were choſen in 
the torn, before the earl or ſheriff, and in the 
leet before the lord or his ſteward ; in the bo- 
roughs they were choſen 'before the aldermen 
in their proper ward, which was called the 
ward-mote; and the aldermen did them- 
ſelves annually chuſe their head or præpoſi- 
tus; becauſe being ſeveral in their reſpective 
wards it was neceflary that there ſhould be one 
head in each townſhip ; and therefore there was 
an annual magiſtrate among the aldermen, who 
made up one decenna in each town, and their 
præpoſilus was the conſtable, or head of ſuch de- 
cenna ; the laws were made at the wztena-gemotes, 
which was a general court of the whole kingdom, 
as the torns were of the counties. 

* The torns were the folc-motes, and to them 
were ſummoned all the decennary of the counties, 
unleſs in leets, to which they ſummoned the 
boroughs of the reſpective counties. 

To the witena-gemote were ſummoned the earls 
of each county, and the lords of each leet ; and 
likewiſe repreſentatives of the townſhip, who 
were choſen by the burghers of the town; and 
they appeared (by the king's writ iſſuing out ot 
his own court) at the f witenu gemote once a 
year at the leaſt, and generally twice, {v:z.) about 
Haſler and Michaelmas. 

This Law of the decennary continued ſome 
time after 1 William the conqueror came over, 

and 


i. * — 
— 


— 


The witeua-gemote, az it is here called, was not holden once 
a year at leaſt; on the contrary they were only holden when the 
kings (and not even all of them) aſcended throne' 

William the conqueror, as appears by his own code of laws, 
expreſsly confirms the laws of Edward the Confeſſor, and 
conſequently in them this law of the decennary: and this law, 
though it be not carried into execution at preſent, yet it ſtands 
unrepealed to this very hour: and happy were it for this kingdom, 
if this law, which, in the above-mentioned code, is emphatically, 
and very juſtly called the ſumma ct maxima ſecuritat regni. 

Was, 


r Arte. —_— 
- r 

(= * 
n 


6 4 
* 4 
* 

* 

x 

my 
: i 
* 

F - 
* Po 
— 
1 
8 

ry 
+5. 
7 

1 

«> 
" 

1 
„ 
2 

Ly 


INTRODUCTIDME 


and there is a ſhadow of it till this day ; for when 

the people grew numerous, it was impoſſible to 
put every man into a decennary ; and therefore 
| on the leaſt offence given they made them find 
ſiureties, which by the Saxon * law were previouſ- # 
ly found So where any perſon was charged with 
a debt, he might purge himſelf by his proper vid. 12. Mod. 
ſureties, and this was the F original of the law- 669. the hif- 


Page 13. 


wager. cory of it. 
1 The torn perambulated twice every year 
through each hundred, (unleſs there was a leet, 
; 'y from whence the 1 ſheriff was excluded) and 
twelve men were impanelled to inquire of 
all offences, ſo that the whole inqueſt might not 
- 3 come from one decenna, and it ſeems that if any 
1 perſon 
> 4 jp — — — — 
1 1 was, in ſtead of daily multiplying our penal laws, which we learn 
6 by daily and houtly experience hath anſwered no other end but 
5 of filling our criminal code, multiplying felons, and depopulating 
e Þ the land by tranſportation of convicts, or by the more unmerciful 
4 and inhuman policy of public executions of them here at home, 
2 happy I ſay were this decennary law revived, and carried again, 
E 1 with vigour and effect, into execution throughout the whole 


Britiſh empire. 

+ The marginal note here referred to does by no means give 
the reader any thing like a hiſt ry of the original of the law-wager 
for this mode ot determining ſuits and act ions by battle or duel 
is not confined to actions of deve, but to any actions in which the 
plaintiff hath called the defendant A liar, or a traytor, The 
origin of it was founded upon the true principles of a military 
government, in which it was deemed more politic, and more for 
the public good, that a coward ſhould loſe his debt, or other action, 
than that a man of tried courage, and military dexterity ſhould 
appeal to any other judge but his own quarter-ſtaff ; for that was 
the weapon the combatants fought with on thele occaſions. 

V. B. This mode of determining all forts of actions of debt without 
deed, may till be inſiſted upon, except in ſuch caſes where it is ta- 
kenaway by ſome ipectal act of parliament ; and it is at the option 
of every defendant (except as above excepted) to be tried, either 
by his country or by his Cod: the latter trial is this waging war or 
wager of law. | 

The Sheriff could not be excluded from the et or LiT, 
becauſe it was holden, as Britton rightly obſerves, devant le viſe. 


WS, en journe de wiſe, It the author of this introduction has any mean- 
and ing, it is, that the ſheriff's authority iu the lit ceaſed, and was in- 
* ſtantly ſuperieded by the juſtices in eyre coming into the county. 
. * } The trial by Gmple ordeal was for thelt, but not for other 
_ erine:. 
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perſon was preſented by the jury of his hun- 
dred he was to purge himſelf by f ordeal, in the 
room of which the petit jury was ſubſtituted after 
the conqueſt ; and ft there was favour or affection 
ſhewn by the ſheriff, or the ſteward, there was 
an appeal to the king's court ; and it appears by 
the Mirrour, that 4 Alfred animadverted very ſe- 
verely on the judges of courts that had been guilty 
of injaſtice. | 


* The Alteration upon the Conqueſt. 


When the conqueror came in, every perſon 
found in arms againſt him forfeited his whole 
eſtate, in which he placed his Normans, and com- 
pelled all thoſe who were not in arms againſt him, 


- to take out patents of their lands to hold of him- 


ſelf: in order to this he made a general ſurvey of 
the whole kingdom, which was called 1 domeſday ; 


and from hence it is, that we haye ſuch an inno- 


vation 


— 


— 


1 


22 


+ By the word judges we muſt not her- undetſtard the judges 


of the 4ing's=bench, Common-pleis, in eyre, or of affize; but the 


judges here alluded to, were the zeporans, why han judicial au- 
thority in countj-courts. and hundred-courts, and of theſe judges 
no leſs than 35 did King Alfred, in one year, ſentence to be 
hanged, beſides degrading or impriſoning ſeven others ; for the 
ſeveral crimes of which Alfred f and tien giilty, vid. Andrew 
Horn's Mirrour in his article of the abuſes of the common law. 

1 William, duke of Normandy, on his conqueſt of this kingdom, 
found the landed property already parcelled out into three diviſions, 
one thouſand fire hundred thri-things o! leths, hundreds, wapen- 
tacs, and burks were the proper, una/tenable lands of the crown, 
about twice the number of lands were, by this ancient diviſion, 
allotted to the church and churchmen, the churchmen held one 

third of theſe lands, for the ſupport of themlelves and their 1el- 
pective dignities; and, for the expenditure of which, they were ac- 
coantable to no man ; as for the two remaining thirds, the clergy 
held them in traſt, for the ſpecial purpoſes of giving doles or 
charity to the full amount ofone-third, and of expending the other 
third in building new, or in beautifying, or repairing old churches ; 
as to the third diviſion of property, which compriſed all the lands 
not otherwiſe _—_ to the crown or the churches, it was 
allotted to the ſecular nobles, whch word included every feculag 
perſon, who was not of ſervile condition. 


The 
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vation of the law in this period; and whereas the 

Saxon property was either allodia, which the G- 

vilians call in ſolido, and deſcended to all their 
children and collaterals, and was by them called 
Bockland, and was held by charters; which was 
originally invented by the clergy in ſecuring lands 

to their monaſteries; or elſe Folcland, which | 
were eſtates for lite at moſt, and were held by * Page 15. 
vaſſals from the great lords by certain ſervices, 

or works; or elſe were earldoms of counties, 
which were held by the king without ſpecial 
charter, for the gathering in of his pro- 

fits, and adminiſtration of juſtice, and were ge- 
nerally for life, unleis torteited for miſdemean- 

or, and often granted to children, where the 
anceſtor was meritorious. | 


— . 

The crown-lands were carefully regiſtered in à book, and 
therefore they were Called Bockland, which is the ſame thing as 
Bookland, Thele Bocklands as | ſaid above, were, by their original 
eonſtitution, unal-enable from the crown» Hut the early Saxon kings, 
by the help of their lawyers, found out an eaſy method of eluding 
this inſtitution. For they gave or deviſed certain portions of theſe 
lands to heir own male relations for life, with ſp2cific remainders 
over, and by alas reſerving the reverſion to themſelves, and 
making the grant in the moſt public manner poſſible, and that too 
by a written tranſcript from the crown=books or regiſter ; it was 
deemed the kings had not departed from, or diveſted thernſelves of, 
any part of their Bocland, becauſe the crown ftill had an eſtate 
therein, The laſt will and teſtament of king Alfrid is a cenfirmat ion 
that Bocland could only be given or deviſed by a king, and /#5 meds 
as | have {41d betores The domeſday bock ot the conqus ror, was 
nothing more than a new Rocland, and a new one became abſolutely 
neceſſary, becauſe the ſever al denominations and deſcriptions of the 
crown=!ands, underwent a total reformatica or alteration, and con- 
ſequen:ly new patents became neceſſary. 

+ rolcland was «nly a ſubdiviſion of that landed property, which 
a perſon of tree eflate demiſed eit her ro ſome ceor/ at an annual 
rent, or Which he apportioned out for the ſupport of his own hon 
hold, and alfo for that of his Thbeowarx. afterwards called villeing, 
theſe in the Norman reigns, and elpecially in this, the exrldoms of 
counties were always hallen by ſpecial grants in writing I have 
ſeen many of thele charters, they are very ihort, and are generally, 
coucked. in the following form : ** 1 William, ſirnamed the Baſtard, 
king of Ergland, do give and grant the county of A. to B. and his 
heirs for ever to be hoſden of me and my beirs after the ſame man- 
ner as it was holden by D. his predeceſſor-'? 
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All theſe the conqueror made feudal, and te 
hold of himſelf hereditarily, generally by knights- 
ſervice, which had the fruits of wardſhips, marri- 
age, and relief, that he might keep up the depen- 
dance on himſell. | 

Where a townſhip had lands, and ſubſiſted be- 
fore with a 7 provoſt or mayor, as the city of 
London and cinque ports, theſe lands the con- 
queror gave to ſuch and their ſucceſſors, by the 
terure of contributing * a reaſonable tribute to- 
wards the wars. 

He alſo confirmed to the monaſteries, and to 
the biſhops, lands either in frankalmoigne or per 


 baroniam, according as the charter runs. 
From hence it vas, that all lands were held 


mediately or immediately from the king, becauſe 
every body was obliged to paſs patents ſor their 
eſtates; and this the conqueror made to be held by 
Jealty, that even the property of their eſtates 
might depend upon their allegiance to him. This 
prevailed every-where fave only in Kent, where 
amongſt other cuſtoms they had that of the father 
to the bough, and the ſon to the plough, which firſt 
extended to ſave them from all forfeitures ; but 
afterwards was conſtrued to extend to felony 
only; and theſe privileges were allowed to Ken- 
tiſi men by the grant of Millium the conqueror. 
Whether * they oppoſed him and made this an 
article of their ſubmiſhon, or whether it was an act 
of grace obtained by Lanfranc, archbiſhop of 
Canterbury, and Odo biſhop of Bayeuæ, who were 

ſettled in Kent, is uncertain. 
Thoſe that held immediately from the king 
were called his head tenants or in Capzte, 3 as hold- 
ing 


bY 


— 


+ The title of the chief magiſtrate of Lendes was not that of 


| provoſt but Pontenckan or port r=cve. 


1 Theſe tenants in capie were ſuch perſons as held the crown- 
lands, immediately under the king: if they held an eſcheat, they 
were not properly tenants in caprre, becauſe the king himſelf wa: 
not the chief lord of ſuch eſcheat, he was only lord per accident. 
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ung ſrom the head of the government, and gave 
out under-charters to their vaſſals; but ſtill they 
were under ſubjection to the king; and upon 
any treaſon committed, the feuds were forfeited 
to the king, and not to the lords, becauſe they 
ought not to receive any into their lands, but 
what were faithful to the king. 

In the court above he altered the manner of 
proceeding : in the Saxon times in the witena- ge- 
mote, all matters both civil and criminal were 
then debated, as likewiſe the revenue; yet for ci- 


vil and criminal matters * they were only a court # Page 18. 


(in the firſt inſtance) for facts ariſing within the 
county, where they ſat ; but by way of appeal 
ſrom the injuſtice of other officers they heard 
cauſes from all counties. But Villiam the con- 
queror only cauſed the ſtates to recognize him, 
and had not thoſe annual parliaments 1, fearing 
that being all Zrg/;/h they might prove dange- 
rous; but he eſtabliſhed a conſtant court in his 
own hall, made up of the officers of his palace, 
and they tranſacted the buſineſs both criminal and 
civil, and likewiſe the matters of the revenue; and 
as they ſat in the hall they were a court criminal, 


and when up ſtairs a court of revenue; the civil N. B. T 


pleas they heard in either court. 
Theſe courts conſiſted of the juſticrarius, who 


was in nature of preſident, and called capitalis 
chiefly ®# Page 19. 


Jufliciarius totius Anglia; it was he who * 


determined 


1—— 


+ Matters civil and criminal were debated in the free-borough 
gemote, the hundred gemate, the trithingha or leth gemote, and 
in the ſeyre gemote, but in this witena gemote (as it is errone- 
ouſly called) the buſineſs was to promu'gate a conſtitution or 
whole code of laws at one and the ſame time. 

} The contrary of this poſition appears througkout the whole 
of William the Conqueror's own cenftitution, which is an ample 
compleat confirmation and re-eftabliſhment cf all the laws, as well 
as the annnal, or rather ſemeſtral, parliaments of Edward the 
Confeſſor. Hoe = (ſaith he) wt omnes habeant 
et tenent lege: Edwardi ye>is in omnibus rebus, adjuntis his 


2 CONSTITUIMUS ag wuiiliia:'wm Anglerum. 
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determined all pleas, and with him ſat the char 
cellor, f the treaſurer, conſtable, 4 marſhal, ſeneſ- 
chal, and the chamberlains. 

No cauſe of conſequence was determined with- 
gut the king's writ: ſor even in the county 
courts, of the debts, which were above 40s. there 
iſſued a juſticies to the ſheriff, to enable him to 
hold ſuch plea, where the ſuitors are judges of the 
law and fact. 

So likewiſe the writ of right iſſued out to enable 
the lord to hold plea of lands within his juriſdicti- 
on, for it grew a maxim among the Normans, 
that no one could hold lands without the king's patent, 
nor plea above 40s. without the king's writ. 

Theſe writs were teſted by the jufizctar, and ge- 
nerally returnable into the king's court, and 
wherever the court ſat either in aula regis, where 
they ſat on the * criminal ſide, or on the revenue, 
which was above ſtairs; if the writ was returnable 
at either of thoſe fittings, as the party appearcd 
they proceeded to hear the cauſe, and give their 
judgment: the civil proceedings were minuted by 
the officers attending, either 1n the criminal court, 
or in the revenue; ſo that civil pleas are formed 
both in the ſovereign g eyre of the king, and in 
the Exchequer. 

| Though 


— 
1 


F The chancellor was not then the great law-officer he now i-: 

r his province was that of a notary-royal, as the very name it- 
ſelf imports, AN or con ſignifying the king, and ſellet or rather 
ſealer ſignifying an officer authorized to 85 AL all public docn- 
ments, and the office itſelf, was called the Chan-cery, becaule the 
king's wax or ENA was there kept in ſafe cuſtody. 

1 The conſtable was an officer attendant on the king's reſiden- 
tiary or itinerant palace, as well as the marſhal, ſteward and high 
chamberlain, were houſehold officers intreduced into this kingdom 
by William the Conqueror. 

$ This fovereign eyre of our Saxon kings in propriis perſonis 
was only made once in every ſeven years, and 48 days notice was 
always previouſly publiſhed. See William Florilegium ſub anno 
1261 3 but this ſeptennial perambulation of the kingdow ravnirg 
into diſuſe through the indvlence of our Norman kings, Henry the 


lecord, 
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Though both the civil and criminal buſineſs was 
diſpatched by theſe officers, yet they had tome 
butineſs that was peculiar to each of them ; the 


juſticiur preſided in the court as the head, and there- 


tore called capitals; all patents were lormed by 
the chancellor, and ihe lea} put to them, and he 
had the cuſtody of the ſeal of the court both Jor 
writs and patents; all manner of accounts were 
chiefly audited by the treaſurer; and therefore 
in his office the great roll, now called the pipe— 
roll, was made up, and was a rent-ro}l ot the 
king's whole eſtate; from thence they fert ex- 
tracts, now called the ſummons of the pipe, to 
each ſheriff, who was his bailiff in each county, to 
gather his revenue; and the ſheriff came in and 
accounted at Mrckaelmas and Eaſter, and brought 
in the money from each bailifiwick ; the ſheriff 
let the king's demeſnes, and likewiſe gathered his 
rents and fines all but the wardſhip and eſcheats, 
w hich belonged to the eſcheator, a proper officer 
appointed for that purpoſe in every county. 

The ſheriff accounted Iikewiſe for the profits of 
his torns, hundred courts, and wapemakes, and 
ſometimes they farmed them at acertain rent from 
the crown. 

To the conftable and marſhal” chiefiy belonged 
the care of matters of honour, war, and peace; * 
and thereſore all 41 foreign fads committed by 
tae king's ſubjeds were referred to them to de- 

termine 


— 
— —. ——— — 


ſecerd, in the year $196 revived it in forre degree, and infiend of 
enjoining our kiogs to go this ſeptennial circuit in their proper 
perſon*, at @ great council then hokien at Nottine bam, © Ex 
e//gnſu flti ſui Hgnrici junicr ts et magnatum Anglia rernum in 
fex divifit partes, earumgne fingulis tyres conſirturt juſticiarics,” 
And theſe judges in eyre were rv go the circu't for the furnre in- 
ſtead of our kings; and here we have the origin of the inſtitution 


af juſtices in eyre. 


+ The citizens Lene farmed the ſheriffu ick of the county 
of Middleſex at the mut oi 300% fer ann which is the preciſe 
rent they pay for it at this da. | 

1 Uhele great officers of ſtat- Had eonnſivee of all trials per 

ara between ſudject and fh & ese the em. 


s 
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termine according to the law of nations and of 
arms. 

From the beginning of the holy war, which 
was ſoon after the conqueſt, there was a common 
law of nations and arms that went thro' all chriſ- 
tendom, and the honour of knighthood was uni— 
verſal. So likewiſe in Richard the hrii's time the 
laws of + Oleron, tranſcribed with ſome variation 
from the lex Rhoda, were brought 1uto this king- 
dom. 

The common law of nations and arms was ſup- 
poſed to be beſt known to the conſtable and mar- 
ſhall as attending the king's armies ; and therefore 
theſe matters were referred to them. 

The quarrels and diſputes between the king's 
menial ſervants were“ determined by the ſeneſ- 
chal and marſhal. 

t The marſhal was alſo to keep priſoners, and 
take care that noindecency was committed in the 
king's houſe. 

The 


The laws of Oleren were aboliſhed by king Jet Magna 

Charta. For our early Norman kings having very great and ex- 
tenſire dominions in France, and O/eren lying within that domi- 
nion, and being entirely under the government of French laws, thoſe ' 
laws were declared to have no force nor authority here in Eng/and. 
For, when it is ſaid in the great charter that nemo impriſenctur, 
&c. nif per legem terrz, and in another article of the ſame char- 
ter, i per LEGEM REGNI, the phraſes lex terre, and lex reg- 
i, are to be taken and under ſtood emphatically there uſed in ex- 
preſs contradiſtinCtion to the /ex Nermandie : or lex Acquitanie, 
or the lex Andin»gavie (i. e. Anjeu) all which French laws as 
well az the French modes of pleading had as it were ouſted the /ex 
REGNI. But as only theſe French /aws and not the French 
modes of pleading in our law courts were aboliſhed by this great 
charter, fo the French modes of pleading having not been /rreral/y 
aboliſhed at the ſame time, this charter was afterwards inter- 
preted according to the letter of it, and this 1s the reaſon that the 
Vrench mode of plea ing hath continued in a great meaſure even 
to the preſent time. V. B. Py the /ex terre, and lex regni is 
underſtood the }is of Edward the Confeſſor confirmed and en- 
larged 2s they were py 177:/{ram the Conqueror : and this conflitu- 
tion or code of laws is what even to this day we call“ the com- 
mon law of the land. 

1 The marſhal was elſo to fit in the palace of the king, and, 
thus ſeated, hear and determine all pleas of the crown arifing 
within the verge of the court: but neither the marſhal nor ſeneſ- 
cal were to hold pleas of (renk-tenements 
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The chamberlains were to count the king's mo- 
ney, as it came in and iſſued out of the treaſury. 

The king's ſovereign eyre or court removed 
with the king wherever he went, and wherever he 
went the torn in that county ceaſed. 

On coming into any county, all matters de- 
pending in the torn were brought into the eyre, 
and when there, the record was never afterwards 
parted with; but becauſe the eyre was only am- 
bulatory in the county where the king removed, 
they ſound it neceſſary that there ſhould be eyres 
that ſhould go the circuits, through the ſeycral 


counties in England; and thoſe in * their circuits « Þ, 
ſuperſeded the torn, wherever they came, and F , 


tranſacted all manner of civil and criminal bu- 
ſineſs. | 

They went the f circuits from ſeven years to 
ſeven years ; and thus the juſtice of the nation 
ſtood till about the time of the barons wars. 

When the court received any plea, if it was 
matter of ſact, it was tried by a jury of the 
county, impanelled before the juſticzar, or by 
the law wager in debts upon ſimple contract; 
for they thought, if the plaintiff truſted to the 
honeſty of the defendant in lending his money 
without ſpecialty, he ought to truſt his con- 
ſcience in the diſcharge ; but if it was denied, 
then the witneſſes were joined with the jury to 
atteſt the truth of the deed ; this was according 
to the feudal inſtitution, the pares curiæ ſigned 
the in veſtiture, and, wherever it was queſtioned, 


atteſted it: thereſore ® in all pleas of land the“ Page 25. 


method was to produce the inveſtiture ſigned by 
the pares curie; but where the inveſtiture could 
not be found they joined iſſue by battle. On the 
writ of right, which was often the Saxon form, 
the defendant had his choice to try it either by a 

Jury, 


— 


7 Theſe juſtices in eyre were laid aſide by Edward the Gf, 
who in their ſtead appointed juſtices 0! aitfize, 
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jury, or a battle; but becauſe the battle was of 


uncertain event, the aſſes were afterwards in- 
vented. 

The battle ſeems to be a very uncertain way 
of trying property; and theretore it was in the 
defendant's choice, who was in poſſeſſion, whe- 
ther he would try it in that manner or not, and 
if he could produce his inveſtiture, he was ſure to 
prevall coram paribus; and if any perſon was got 
into poſſeſſion by {orcible diſſeiſins, they remo- 
ved ſuch treſpaſs in the torn by an inquiſition, 
that ſo he who had jus poſſeſſionis might de ſend 
the title in the action: but becauſe the trial * was 
to be fer pares, the ſovereign eyre ſeldom took 
conuzance of cauſes out of the counties; and 
therefore it was neceſſary to ſend juſtices in eyre, 
that the cauſes in each county might be tried ; it 
they did not take conuzance of cauſes out of the 
county where the court ſat, they were forced to 


ſend inquilitions to ſherifis, and afterwards to 


Juſtices m eyre to try the fact, and afterwards to 
ſend it into the King's court. 

On the criminal ſide, crimes were preſented on 
articles of inquiry, as in the Saxon times, but 
they did not on ſuch preſentments put them to 
their F ordeal, but introduced a petit jury in the 
ſtead to try the priſoner, and therefore the pri- 
ſoners did not uſe to produce their evidence to 
the firſt jury, as they had formerly done, when 
they were put to their ordeals. 

From thence they only gave the grand j jury 
ſach evidence as was ſufficient to accvie. This was 

| a great 


+ * — —— codes — 


T have already exp\ained this trial by ordeal, and alſo the in- 
ſeitation of the petit jun. or jury of the court /r7, | ſhall only fur- 
ther obſerve, that the le proceedings, at the time this court was 
inſtituted, being all in the French tongue, and the letter “ being 
founded in that language like the Englih ce. 1+ 2n»ther reaſon for 
writing the word ** ect“ inſtead of the true orthography 4.“ 

+ This jury was called grand, beca ſe, before they ſeparated 
themielies from the county court av | have mentioned already, it 

vas 
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a great reformation of the law; for in the Saæon 
times the greater offences were tried by the ordeal, 
and the leſſer by compurgators ; both of which 
were inſufficient methods of determining cauſes ; 
and therefore the changing this into a petit jur 
was of great advantage. When theſe judges in 
eyre itinerant returned, they lodged their records 
in the king's court of Exchequer, many of which 
{till remain; and for the fines and amerciaments, 
which were in ſuch courts, proceſs went from the 
Exchequer; and therefore on the diviſion of 
the courts the record of the fines and amercia- 
ments were kept in the ſeveral courts, and only 
extracts out of them were tranſmitted into the 
Exchequer. 


But the juſtices in eyre had a larger autho- Page 28. 


Tity than any of the other courts; for when the 
cauſe concerned the king's revenue, they could 
give day into the king's ſovereign courts. So 
that the 7ufticiari itinerantes were ſuppoſed to 
communicate with the 7u/ticrarit reſidentes, and to 
ſupply their places in all the counties where the 
overeign eyre was not. 


As the torn was ambulatory through the whole 4 24. 


county, ſo the king's court originally peram- 
bulated through the whole kingdom: and after 
the conqueſt, when the kings diſcontinued the 
method of making their circuits through the 
whole kingdom, they then appoiated juſtices in 
eyre, who went in their ſtead with a delegated 
power, but were always eftcemed part of the 
king's court exerciſing their jurifdiction within 


the counties; but being no more than a“ dele- # Page 29. 


gated power, there was {lll a writ of errer from 
them 


— 


was compoſed of all the ep, comites, wvicidomini,” vicar, 
centuarit, aldermanni, prefecii, prepefiii, barones, U@Vaſor es, 
tengrevi, & ceteri terrarum devint comilatur ; but this gran 
Jury being afterwards excuted their attendance on this court by + 
tpec'al act of parliameat, the grand jury ef the 1-oſenr times is 
compoſed ogly of kaights and ether freokulders, 
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them before the king himſelf, and in the palace 
of Weſtminſter, where the ſeat of his chief reſi- 
dence was, there were veſidentiary juſtices, who 
heard aacl determincd all cauſes in the king's ab- 
ſence ; but there were often commands given to 
bring ſuch plea before the king himſelf. 

The juſtices in eyre had ſeveral articles, which 


they gave in charge, and proceeded upon, and 


Coatinua! claim. 


® Page 30. 


lords of liberties came the hrſt day and made their 
claims, that they might hold pleas within their 
tranchiſe at the ſame time, and that the juriſdic- 
tion of the eyre might appear, and when the 
charters were loſt thoſe claims were allowed as 
evidence of their franchiſe. 

The marſhal (as has been ſaid) being to take 
care of the priſoners, did attend the king's urt; 
but when the juſtices became“ ſtationary, there 
was likewiſe a ſtationary priſon, which they call- 
ed the Fleet. 

The zuſticiar of England's F power was that, 
which united the king's courts under one head, 
and being ſo great an officer he was dangerous to 
the government, and obnoxious to the baronage, 
towards the end of the former period. 

Je Piterſon, made juſticiar totius regni, and 
continued till 15 John, got ſo great a power, that 
he became uneaſy to the crown. So that king 
Jehn, from his death, ſwore he then began to be 
King of England, and though there were two 7uſ- 
ficiars afterwards in his reign, they continued but 
jor a ſhort time; for f Peter de Rocher was not 
long in his office, and being a Poitivin was not 

grateful 


5 


T The power of this Jus TIC IAR, in the abſence of the king 
from Eng/and, was that of a vice-roy, and ia his ſingle perſon 
centered the hole regency of the kingdoms 

f King 7%, cn his sone to Poitiers in the year 1213, con- 
ſtituted in his place Peter biſbep of Mincheſter (by lay name Peter 
de Rape) JUSTICIAR of ail England, Hubert de Berge was alſo 
appointed to the fame high otice in the year 1214, as JFi/lign 
Rarl of Per:6roke allo was ia the year 1216, 
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grateful to the Engliſh, and as to Hugo de Burgo, 
it is uncertain, whether he was zuftictar, or not. 


It plainly appears king John had a deſign to“ Page 31. 


lay atide the power of the juj/ticiay ; and there- 
fore he readily granted an article in the grand 
charter, that there ſhould be retidentiary juſtices, 
and that Common Pleas ſhould not follow his 
court, but be held in ſome f certain place: 

whercupon 


6 


+ This article of king Jen magna charta hath been totally 
miſunderſtood. For when he ſays ** communia þlacita teneantur 
in aliqus certo loco,” he only means to reſtore to the people their 
ancient manner of holding the county and hundred courts, which 
had been interrupted by there being two different kings then ac- 
Anewledeed in England, namely king Jen and Lewis the Dau- 
in of Fr ance, In theſe turbulent times, the county and hun- 
dred courts followed the temporary local palace of the reipeQive 
kings. The king had this power of removing theſe great courts 
upon any very urgent occaſions, as appears by the following con- 
firmation of a moſt ancient inſtitution by Henry the firſt, ** Src ut 
antiqua ue at inſtitutione formatum, ſalutari regis imperis vera 
nuper eft recordatione firmatum generalia comitatuum plactta et 
definito tempere rise Locls fer fineulas Angliæ provincias 
convenire debere, nec ullis ultra fatigationibus atari, niſi pro- 
pria regis neceſſit as, ve commune regni commedum ſ#fpius ad- 


Jiciat.“ 0 


Agreeably to this ancient Inſtitution, the barons required of 
King John, that the county and hundred-courts, which in thoie 
times were the real and only parliaments of the kingdom, ſhould 
not follow the king, wherever he ſhould be pleaſed to command 
their attendance, but that on the contrary they (hould be holden, 
conformably to the ancient cuſtom of the realm, in /ome certain 
Flace in every county, throughuut the whole kingdom. But the 
cuſtoms of F/ ance prevailing then, and being ſtill more adapted to 
the temper of Henry the third. who was fon and ſucceſſor of this 
Jebn, he formed a plan to abcliſh theſe provincial parliaments, and 
the firſt ſtep he took to accompliſh his deſign, was to remove par? 
of the buſineſs of theſe provincial parliaments near his own refi- 
dence. Accordingly he erected a new court in Heftminfter-Hal! 
for this ſpecial pu; poſe, well knowing that it ke cou!d draw one 
part of the provincial buſineſs immediately under his own eye, 
(where conſequently it would be mure ſubje to his influence.) 
that every other part, worth notice, would ſoon follow, and thus 
a reſidentiary court, now ſtyled the Court of Common Pleas was 
erected in Henry the third's reign, (and not in that of his father 
Jehan) and was. opened on the 6th of 7 1:33, which tallies 
with the igth year of Henry the third, Robert de Ros being aye 
pointed the firſt chief juitice, Rebert de BPeillchamp, Renin dc 
Hoyun & Robert de Rete, the other thee indgess 
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whereupon a reſidentiary court was eftabliflied at 
Weſtminſter as a ſtanding ſeat of juſtice ; for the 
determination of ſuch pleas as were merely ciyil, 
and belonged to the ſubjects between themſelves ; 
and thus began that court now called the Common: 
Pleas. | 
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COURT OF COMMON PLEAS. 


CH A F242 
Of the Court. 


AN: ſtile of this court is, PLACITA apud 

Weſtmonaſterium coram Petro King milite, 
& Socus ſuis, Juſticiariis Domini Regis de Banco, 
de Termino Sancti Michaelis Anno Regni Domini 
Georgii, Dei Gratia, Magnz Britanniz, Franciz, 
& Hiberniz, Rex, Fidei Deſenſor, &c. ſecundo. 
And becauſe all civil cauſes between ſubject * and 


ſubje& were to be determined there, therefore 
| | B this 


+ During all the reigns of our Saxon and Daniſh Kings, and 
even to the ſeventeenth year of Henry Ill. when this court was 
inſtituted as a refidentiary national court in Weſtminſter Hall, all 
pleas, civil as well as criminal, were tried and determined in the 
reſpective counties where the cauſe of action aroſe : per fingulas 
Anglia provincias nec ullis ultra fatigationibus agitari. ' Vide 
Leg. Hen. primi. And as every county in all judicial matters was 
a ſeparate diſtinct communi/y, and as all cauſes were heard and (if 
not too difficult) determined by a majority of ſach community, fo 


the 


* Page I. 


* Page 2. 


* 
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this court was ſtiled Communia Placita, or Com- 
mon Pleas: and the word pleas anciently ſignified 
the convention of ſtates in camprs ; and becauſe in 
thoſe conventions of the ſtates, all cauſes were 
heard, debated and determined, therefore by cor- 
ruption the cauſes got the name of pleas ſrom the 
court where they were decided; and therefore the 
court, that was particularly erected to hear and 
determine civil cauſes, was called the Court of | 
Common Pleas. . 


4 
« __F 


This court's authority is ſounded on original 
writs iſſuing out of Chancery, which are the King's 
@ mandates for them to proceed to determine ſuch 
and ſuch cauſes; for it was a maxim among the 
Normans, that there ſhould be no proceedings in 
Reg. 179. b. the king's court in Commen Pleas, without the 
king's writ; therefore a writ always iſſued to 
warrant this court's proceedings; and thoſe iſſued 
out of Chancery, becauſe when the courts were 
but one, the Chancellor had the ſeal, thereſore 
when they were divided, he ſtill keeping the ſeal, 
ſealed all original writs: by this method the ſeal 
was a check on the other courts to know what 
cauſe was there, and likewiſe that the fines for 
having Juſtice in the king's court ſhould be an- 
ſwered in the court of Chancery before there were 
Page 3. any proceedings; and therefore“ Fleta ſays, Dum 
Fleta 88. ; tamen 


+ 
— — — 
* 


the cauſes, thus adjudged, were called placita commun or com 8 
men pleas or the pleaſure of the community, that is to ſay, they 25 
were determined judicio communitatis int, by the judgment ot 
that community ; the accuſtomed mode of pronouncing that judg- 
ment was expreſſed in a very few werds, as may be leen in king 
Aifred's laws Hin licede eallum, which in modern Engliſh is © 
that it /iFed them all.” Where note, that the word Heede, or 

liked, is the ſame word as Jicet, in Latin. In fact, this conciſe 

mode of pronouncing judgment ſtill continues to this day in the 
Houſe of Peers, and is expreſſed by the word content,” From © 

theſe obſervations I conclude that the word“ pleas” is an abbre- 
viation of the word pleaſure, which is ſynonimous to that of en- 
tent in Engliſh, /zcode in Saxon, /rcet in Latin, and placart in 
Dutch, which is only a corruption of the word p/ace?, or in France 
as well as here in England, when judgment is given by the king. 
* Le Rep le veut.“ by 


of the Court of Common Pleas. 


tamen warrantum per brerium regis cognoſcendt, nam 


fine warranto Juriſattonem non habent neque coer- 


tinem. 


And Britton ſays, on the eſtabliſhment of this Britton, e. 4. 


court, that they ſhall plead luch * Common Pleas 
as we ſhall command them by our writ, ſo that 

the proceedings on our writs may be recorded. 
But this is to be underſtood when the cauſe is 
to be between common perſons; for when an 
attorney, or any perion f belonging to the court 
is plaintiff, he ſues by writ of privilege, and is 
ſued by bill, which 1s 1n nature of a petition ; 
both which originally commence in the court of 
Common Pleas, and have no foundation in Chan- 

cery. | . 
There are two ſorts of writs, 21z. 1 Breve 
nominatum & innominatum; the firſt contains the 
B 2 time, 


* It is well worth obſerving that Britten, who was cotemporary 
with Henry the third, in whole reign this court ef Common Pleas 
was erected, does not ſay, the Common Pleas muſt abſolutely and 
ne <{larily be holden in Je/tminfler Tall - on the contrary, he ex- 
preisly ſays, they ſhall be holden at Weſtminſter, ** Ou ailleurs, 
Ja on nous vou'trons ordiner,” or any where alſo, where we (the 
King) will ordain.” ö 

+ This mode of ſuing a perſon lelenging to this court by writ of 
privilege is conforma'vle to and grounded upon the common /aw of 
the land, properly ſo called. his common law is no other than 
the laws of Edward the Conſeſſor confirmed and enlarged by A.- 
/1am the Conqueror, in which code, Law 35. it is inter alia eftah- 
liſhed for ever. ut emnis ome pacem habeat eundo ad gemotum, 
vel rediens de gemoto, niſe prebatus fur fuerit. 

} See the origin as well as the grounds and reaſon of theſe 
wrii?, in the laws of /{en. prim. cap. 29. S. de nominatis plac:tts 
vel brevibus) implaritatus nom erat, tunc ter mise cengrue cau- 
ſe ju projequende facultatem habeat. Si de nominatis ug 
terminum nen /uſreperat {miſt cempetens Soiners, ' e. Efſoton} 
eum detineat. Si nen venerit, omnium reus fit, de quibus f lac i- 
tum nominatum ſuſcepit. and again gag. 46. S1 quis a domino ſuc, 
vel juſticia ger ſuam, vel alterius ſuggeſtionem implacitetur, ſub- 
meneatur ad jefptem dies in ecdem comitatu, de nominatis vel in- 
nominat ie p/a-rtis, &, lex demi ne vadietur, differat cetera pla- 
ctta (i fint capitalia]) ene lex deducatu- per burgi-legum, 
1.6, fer legem decennæ vel frie-burei, et neminentur ei plactta. 
et inde ad ſeptem dies reſpordeat, quod velit. And again caps go- 
I quis a domino vel pralats jus de neminatis placitis fecundur: 

f legem 
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time, place, and demand, very particularly; as the 
other contains only a general complaint, without 
the expreſſion of time or damage; as the action 
of treſpaſs, which might have been at any time 
done, and was intended to defend the eſtate itſelf 
againſt the invaſion of the neighbours, and ſeems 
to have been allowed thus general originally be- 
fore the diſtinction of bounds ; and therefore the 
+ vill only was alledged where the treſpaſs was 
ſuppoſed to be done; the plaintiff alſo might 
count of any treſpaſs committed before the ſuing 
out of the original. | 
* Page 4, Every thing, that comes within the compaſs 
| of the writ, may be comprehended within the 
declaration ; but the declaration cannot in any 
manner be extended beyond the writ; for in this 
the common law differs from the civil law ; they 
begin with a libel, from thence there iſſued a 
citation mentioning the plaintiffs and defendants 
names, and the name of the judge ; and the ap- 
paritor having cited the party, he was to take out 
a copy of the libel. In the beginning he had 4 
ſolemnes forme, ſo that they held qui cadit in libells 
cadit in cauſa ; but afterwards they changed it with 


leave of the court: but there could be nothing 1 
of this at common law, where the Chancery iſſued 4 
the writ, which gave the Common Pleas authority © 


to proceed; and therefore they could not alter or 
change the nature of the action, becauſe the ori- 
ginal i 


1 


legem (. e. legem Edwardi, alias legem-communem, vulge dium) , 
placitatus ad diem condiftum et nen venerit, omnium placiter um 
de quibus nominatim 1mplacitabatur, incurrit emendationes, ni/t 2 
compelens aliquid reſpectaverit. Aliud enim eft fi quis a demins bs 
ſuo ſubmoneatur ut ils vel illa die fit ad eum et placitum ei no- 5 
minetur, et aliter ft 1ta expreſſe fit mannitus (. e. ſummontitus) 
ut ct placitum non nominetur, &c. MN, B. Theſe laws of Jen 
the firſt, and the incidental moce of pleading, were the ground- 
work and baſis of king Jehn's Magna Charta, and therefore are of 
the higheſt authority. 
+ The Vill ſeems to be alledged of neceſſity in conformity to the 
23d article of king Fehn great charter, where it is eſtabliſhed that 
nec VILLA nec homo diſiringatur, &c. 
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ginal writ was the ground of the whole proceed- 
ings; ſo that whatſoever could be compriſed in 
the writ, however multifarious, might be com- 
priſed in one declaration; but whatever could 
not be contained in one writ, could not be com- 
prehended in the declaration, becauſe the decla- 
ration was to be conformable to the writ, | 
Theſe original writs were contained in the Re- 
gifler, which was a book preſerved in the Chan- 
cery, where the forms of the writs, as well thoſe 


that were brought from“ Normandy as thoſe which “ Page 5. 


were added by maſters in Chancery, were tran- 
ſcribed : they divided the writs relating to lands 
into droitural and poſſeſſory ; and writs relating to 
perſons into thoſe ex contradtu, & ex delifto. Un- 
der ey contraqu was couched debt, which was to 
reſtore the ſame in numero; and the other the 
ſame in ſpecie, or damages; and alſo actions of 
account, covenant, and annuity, Sc. Actions ex 
delicto were either for treſpaſſes founded on force, 
which were treſpaſſes vi & arms; or upon fraud, 


which were f actions upon the caſe. 


Theſe, whether they were the beſt diviſions 


that could poſhbly be formed, yet gave the rule 
| B ; 


3 of 


—_ 


+ Actions upon the caſe were not limited to fraud only: they 
comprited all ſpecies of aQtions, for which as there was no remedy 
at common-law, 7. c. by the laws of Edward the Confeſſor as en- 
larged and confirmed by lian the Conqueror, fo conſequently 
there could be no ferm of wwrits for ſuch actions found in the re- 
giſter, hence, when the common-law came thus to be broken 
through, it became neceſſary that there ſhould be new writs form- 
ed to tally and ſquare with ſuch offences and crimes, and the form- 
ing theſe writs according to the nature of the offence or crime was 
aſſigned to the proper officer and clerks belonging to the regiſter 
office. But this practice being conſidered as an innovation on the 
COommoON-LAw, it was thought neceſſary to declare or enact it 
law, which was accordingly done in the goth year of Edward the 
hrſt, But this king did not venture to authoriſe thoſe aQtiins on 
the cale, except it were in caſes where there was no remedy at 
common-law, Vid. 13 Ed. I. c. so. Super vero flatutis in be- 
FECTU LEGIS &f ad REMEFDIA editisr, ne diutius guerentes 
cum ad curiam venerint, recedant de remedio deſperati, habeant 
brevia ſua *©* in ſuo calu fpreviſa.“ It is in this ſtatute we find 
the origin, grounde, and boundaries of actions on the caſe. 


/ 
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of what could, or could not, be contained in one 
declaration. 
Coo. Caring Thus debt on an obligation and on a mutuatus 
. zie- 8 - . 

Vent. 366. 3. may be joined in the fame declaration ; becauſe the 

n general; and the declaration upon both 

dure ir adion will be warranted by the authority given in the 

; general words in the writ : So you may join debt 

N e 139. and detinue in the ſame declaration, becauſe there 

ws. Forw- are writs in the vegiſler in which both are compriz- 

aufe in ation. ed in the ſame writ: ſo you may join debt upon a 

1 leaſe, and for cloaths, they being in the words of 

the fame writ : but debt and account, or debt aud 

treſpaſs, cannot be joined in the ſame declaration, 

* Page 6. 28 there are for each leveral * writs, and one does 
not warrant a declaration upon the other. 

1 Vents 223+ Several treſpaſſes may be joined, becauſe they 

305, likewiſe are compriſed in one writ ; and ſo ſeveral 


vid. I Salk, . . . 
ET actions on the caſe, where the caſe is of the ſame 


Sid. 244, kind, may be joined in the ſame declaration; as an 


per Holt cent. action for a fraud on the delivery of the goods, 
and on the warranty of the ſame goods, being 

2 Show. 250. both on the contract: ſo againſt a common 
mehr _ carrier, on the cuſtom of the realm, and trover 
clare in the de. may be joined, becaufe both on the tort, it being 
ceipt only, a violation of them not to deliver the charge, held 
| contra Dalſton v. Janſon. The firſt count being 


on contract, lord Ray. 58. Sc. S. C. 


2 Lev. 101; 


Raym. 233. But an Aſſumpfit and 7 rover cannot be joined * 


3 2 99 ſor the mutuatus was turned into the aſſumpſit, yet 
es. 570. it is ſtill on the contract, and different in its nature 
from a tort; and ſo they have never conceived one 
writ on caſes ſo diſtinct as on a contract and a tort 
which though they come under the general head 
of actions on the caſe, yet are more diſtin caſes 
than debt and account, which cannot be joined. It 
is doubted in Lev. if being ſeparated it be cured 
by the verdict, as it is clearly ill on demurrer. 
The true reaſon why an action may, or may 
not be joined, is not the difſerence of the defend- 
ant's pleas ; for it that was the reaſon, they could 
not join a debt upon * obligation and a mutuatus ; 
for the general iſſue upon obligation is non eft 


| fact”, 
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of the Court of Common Pleas. 


fact, and upon a mutuatus, nil debet : but one rea- 


ſon of joining actions ſeems to be, where the pro- 
ceſs and the hne upon the original are of the ſame 
ſort. Now in debt the old proceſs was ſummons, 
attachment, and diſtreſs; and F there was no capias, 
becauſe the man that committed a tort might be 
ſuppoſed to fly from juſtice; now as ſoon as a 
Writ was returned it was filed, and then the Fila- 
zer was io iſſue proceſs upon that writ; and there- 
fore they were to continue the writ, ſo that the Fi- 
lazer upon every writ might iſſue his proper procels, 
There were likewiſe fines upon originals in debt 
upon the taking them out, which were in the na- 
ture of Compeſiticns ior private perſons ſuing in 
the king's courts, in order to have the beſt and 
molt ſpeedy and proper jullice ; but the fines upou 
treſpaſs were not upon taking out the writs, but 
they were according io the nature of the tort in 
the judgment: hence jt was, that all matters of 
debt might be put in the ſame action, becauſe 
the fine upon the original was in proportion to 
the ſum demanded. ; but they did not mingle debt 
and treſpaſs, becauſe the fine upon the treſpaſs 
was in the judgment; alſo the judgment in debt 
and treſpaſs was different, aud therefore they 
could not be mingled ia the ſame original ; for 
* upon the action of debt they had only an a- 
merciament which was afſeered iu the county ; 
but upon treſpaſs the court ſet a fine, 4 and levied 
it by a catiatur. 

B 4 Theſe 


=> 


T There was no capias in debt, as the rf? or leading procel a, 
not for the reaſon here giver, but hecauſe ſuch a capias is a direck 
and manifeſt violation cf the 39h article of King John's Magi.a 
C harta, ** nullus /tber hamo capiatur nifi per leg ali Judicium Pa- 
rium ſucrum, vel per legen tertæ. The lex tertæ is William 
the conqueror's conſtitution, Edwar di ſanr nullatenus in Pa- 
Via ren.anebunt, ſed flatim jurabunt je itucrus ad mare infra 
terminum a juſtitia eit conjiitutum & mex transfretatus9s guan 
cit2 habuerint navem et ventum, et quisquis eos invent) 6, freterit 
feſt ceries dies, faciat de eit j aſtitiam ime judiciv, Vide iges. 
Ed. Sanc. c. 19. 
| Fer the cap /a:u 7 in treſpaſ., ſee the note iv page 14. 


Proetlss. 


Fine. 


* Page . 


* Page 93 
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T heſe writs were delivered to the ſheriff, who 
was the king's bailiff in every county, and 
to be by him returned into the Common Pleas ; 
but the ſheriff before the return of ſuch writ was 
obliged to take pledges of proſecution, which 
(when the fines and amerciaments were conſider- 
able) were real and reſponſible perſons, and an- 
ſwerable for thoſe amerciaments ; but thoſe 1 
amerciaments being now ſo inconſiderable, there 
are only formal pledges entered, viz. Johannes 
Doe and Richardus Roe: but there is a difference 
in treſpaſs and in debt ; for in treſpaſs the at- 
tachment on the goods is the firſt proceſs, and by 
which the defendant is hurt, therefore the writ 
commands that the ſheriff ſhould firſt take pledg- 
es before he executes the proceſs; but in debt 
they begin with a ſummons, and the party is not 
injured in the firſt inſtance, therefore there is 
no command in the writ to the ſheriff to 
take pledges; but unleſs he does, there is 
not ſufficient authority from the return to war- 
rant further proceſs, unleſs pledges be put in a- 
bove, as in the King's Bench they always do on 
the bill ; the reaſon why pledges were not taken 
in Chancery, but committed to the ſheriff, was, 
that he living “ in the county was ſuppoſed to 
know who were ſufficient ſecurity, and being 
to levy the amerciament afterwards, they were to 
take ample ſecurity for them. 

The 


r 


+ Theſe amerciaments are not inconſiderable per fe, they are 
only become ſo per accident That is to ſay, the value of money 
being at this day, encreaſed two or three hundred-fold to what it 
was in the reigns of our Saxon, Daniſh, and early Norman Kings, 
the amerciaments ( which in thoſe days were fixed and certain ) 
now bear a proportion to the decreaſed value of gold and ſilver. 
Thus a horſe, which in the payment of a were-gild was then va- 
jued at twenty ſhillings, would now be vaJued at twenty pounds, 
and an ox, which was valued at ten ſhillings only, would now be 
valued at ten pounds. See the laws of Milliam the conqueror. chaj 
10. En la Were purra il rendra chival gue ad la cuille, per xx 
ee, e ber per x ſels in modern French © en redemption de (; 
guerre (were) il peut eflimer un cheval qui a ſa queue, a vine 

Aillings, et un beuf a dix fbillings."" e 
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The original is returned to the cuſos brevium, 
who is the Common Pleas oſſicer appointed to keep 
them; ſo that that which was an authority for 
the court to proceed, might be lodged with a 
certain officer, in order that ſuch authorities 
might be always forth- coming; and therefore to 


keep theſe original writs returned was his only 
buſineſs. 


Theſe writs have fifteen days between the teſte |... 8. 


and return, excluſive of them both, in order that 
there may be time for the ſheriff to make the 
ſummons, and that the party might come up, 
though it were in the remotelt part of England. 
The law days, which were formerly + from 
three weeks to three weeks in the Saxon courts, 
are now reduced into terms, wnich are all one 
day. That the bulineſs of the ſeſhons might be 
tranſaQed at once in the King's Courts, the terms 
were ſo appointed in wiater and ſummer, as that 
proper vacations were leſt ſor 1 Holy-days, for 
leed-time and harveſt, and for the juf/tciart reſt- 
dentes to keep the aſſizes in the counties after. 
Hillary and Trinity Terms, which are called 

ifluable terms. 105 
The terms themſelves were divided into ſeve- 
ral return-days, and the writs were to be made re- 
turnable ateach of thoſe days; and mterſ{itin were 
then made, that the bulinefs of one return might 
be diſpatched belore that of another began, 
and therefore Fleta, fol. 86. ſays, et proviſum eff 
quod ſuſliciarii de utroque banco placita ad unum diem 
adjornata perfictunt antequam de placitis dict ſequentis 
qutequan: 


— — — — 


The Saxon law days (ſee p. £2) were from four weeks +1 
four weeks, ſce the laws of Edward the elder, Ch. 17. in 
modern Englith word for word, © | will that each ſheriff have 
the mote (or meeting) at every four * eek," 

The bare ho!y=days exclnfive of Sundays, were s in num 


/ 


ber, as appears by the laws of King A ed, cap. 39. 
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quicquam plitare incipiant, hoc tamen excepto quod 
eſſon ill ius diet ſupervenientis admittantur & adjacean- | 


tur & reddantur. 


CHAP. I. 


Of Proceſs. 


Procss is twofold, (viz.) real and Perſonal. ] 


Firſt. 


Real. This was a ſummons to make the tenant * 
appear at the lord's court, and afterwards, when | 
the proceſs is to be returned into the king's court, ? 
if the party did not appear, or ſend an excuſe to 
the lord's ſummons, to anſwer in a plea of lands, 
this was reckoned a breach of feudal duty; be- 
cauſe he was obliged to attend his lord's court, ſo 
that the lands in queſtion were immediately f. 
ſeized into the lord's hands; “ and if he did not 
appear on that ſeizure, they were by judgment 
awarded to the demandant, as the perſon taking 


5 12 


on himſelf the ſeudal duties which the ſormer te- 


nant had refuſed: but if he came in on the ſei— 
zure, he might excuſe his non-appearance, ci— 


ther by ſhewing that the bailiif of the court had 


not ſummoned him, or inundation, tempeſt, im- 
priſonment, or other invincible neceſſity, that his 
non-appearance was not want of duty in him. 


And if after appearance, he made default ata, 
day given, proceſs went out to ſeize his lands; 
and if he did not appear on the ſeizure, and ex-“ 

cul: 


— — 1 


— 


fr.. Q ůũm?] ⁵c ma“ 


+ The lands were not ſeized either into the k ing's or landlord's | 
hands upon the firſt defauit, as appears by the /ex terre, c. 6 


*© Reguiretur hundredus et comitatus ( ficut aniecefſores fialu| 


5 


erunt) et qui juſle venire debent et neluerint, ſummoneaniur ſemcl. 
el fi ſecunde non venerint accifiatur unus bos ; et fi tertie, alia 
ber 3 et fi guarte, reddatur de rebus lujus hominis quod calumnii Þ 
tum off qued diciiur were-gel, ef inſuper regis fer. fatura,” 
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cuſe his default, it was a breach of duty in him, 
and his lands were adjudged to the demandant. 

When the lord remitted his right to the king, 
and it came to the king as lord paramount, the pro- 
ceſs in the king's court was formed upon the pro- 
ceſs in the feudal courts below, and therefore the 
magnum cape, (i. e. grand cape) iſſued to ſeize the 
lands into the king's hands, and to warn the de- 
fendant to come 10 excuſe his detgult : if he did 
not on the return appear, and ſave his default, by 
ſhewing he was not lummoned, or ſome invincible 
neceſſity as aforeſaid, judgment was given for the 
demandant, unleſs he releaſed the defaults; and 
then the grand cape was no more. than the firit 
ſummons, and'the demandant “declared againſt 
him as if he had appeared on the firſt ſummons. 
This was often done, when there had been any 
fault in ſummoning the tenant ; but if the de- 
maudant juſtined on his default, aud the tenant 
ſaved his default, the writ abated ; becaule he puts 
the whole cauſe on the tenant's failure in his leu- 
dal duties, by not attending the court: if after 
appearance, day was given, and the, defendant 
made default, a petit cape went out to ſeize the 
laads, and for the tenant to hear judgment ; and 
if on the return, the defendant did not ſave his 
default, by ſhewing aa invincible neceſſity, judg- 
ment was given for the demandant, becauſe this 
was a breach of his teadal duty; but when the 
tenant appeared and prayed au impailauce, if he 
made default, there ſhould not be. a. petit cape 
itued, but the lands ſhould be ſeized, becauſe it 
was a day given him at his own ͤexpence. 


Serond. 


Perſonal. According to the antient inſtitution 
the ſheriff was to ſummon; and this was done 
either perſonally, or elſe the ſummons was left at 
his houſe; aud therefore the ſheriff was to return 

either 


Page 12. 


The Hiſtory and Practice 


either ſummoneri fect, or nil habet in balltva mea per WM” 

quod ſummoneri poteſt; on this ſummons the party Hue 

9 Page 13. either appeared, or eſſoined, or made * default; th 

if he appeared, they proceeded againſt him, an( 

| the detendant pleaded ; of which hereafter. me 
6 There is an officer in the court, that is called MP? 
the clerk of the eſſoins, and he keeps the roll on Ei. 
| which were entered the effoins; and if the de— 
fendant on this roll has a day given him to a ſub- 

ſequent term, he cannot enter his appearance of 

the term in which the excuſe is given; for the 

plaintiff by the eſſoin-roll had the ſame day given 

him as the defendant had: And they will not 

allow the defendant to appear and plead in the 

T abſence of the plaintiff. 

Cro- El. 367. If he eſſoined, (that is, he ſent his excuſe by 
ſervant for not appearing,) the excuſe was to be — 
ſent on the day the writ was returnable ; for if he + 
omitted that day, your exception might be entered White 
the next day to his non- appearance, and you 
might have an order that the defendant's e/ſon:un Merge 
non recipiatur; and from this exception ſo taken What! 
and entered, the ſecond day after the return of Mitre 
the writ was called the day of exception. The tbele 
third day the ſheriff returned his writs into court, {ent 
which were delivered into the cuſtody of the cala 
brevium, and from thence this day was called the Netur 
day of returna hreui um; and then it was that the . 
court was ſeized of the cauſe by the poſſeſſion of ＋ 
the writ. The fourth day was called the appear- {We 
ance-day, or dies amoris, which was * the time . 
granted ey gratia for the party to appear; if the ichn 
party did not then appear, the plaintiff offered 
himſelf, and the filazer recorded his appearance, e 
and that the ſheriff had returned, he either ſum- 
moned 


Page 14. 


+ This is a very juſt rule, it is grounded on the laws of Herr 
the firſt, in which it is ordained, cap. 31. ** Buicguid adverſus a 
ſentes agitur in emni loco vel negelie agitur, penitus evaci 
el ur. | 


of the Court of Common Pleas. 


moned the defendant, or that the defendant had 
nothing by which he could be ſummoned ; and if 
the ſheriff returned ſummoneri fecz, and the defend- 
ant did not appear, then he awarded an attach- 
ment and diſtreſs infinite in debt; + but in treſ- 
paſs, becauſe there was a fine to the king, the 
king's proceſs (which was a capias) was awarded, 
or a diſtreſs, as the court thought proper ; butif 
the ſheriff returned il habet in balliva mea per quod 
ummoneri poteſt, then the t capias was awarded 
even in debt, and this came in by the ſtatute of 
Marlbridge, which gave the lords the ſame liberty 
of having their bazliffs in the priſon, as the king's 
accountant had before; and there ſore the capias 


1 was awarded on the Nihil returned; $ 25 Ed. 3. 
ch. 

/ 

be 

he 


+ By treſpaſs we muſt here underſtand real treſpaſſes againſt 
"el ebe peace, proſecuted not by way of preſentments or appeals, but, 
ou Brittes nicely diſtinguiſhes, ** Par ferme de treſſpaſs.” And 
here the defendant ſhall not he intitled to any ſummons, but the 
rſt or leading proceſs againſt him is a diftrets by his goods and 
cen Michattels, with four court=days, and then an award of the great 
of diftreſs. But xo CAPIAS CAN BE ISSUED AGAINST HIM IF 
5 HE HATH EITHER GOODS, CHATTELS, OR LANDS. Never- 
he Wtheleſs if it be found by an inqueſt of the vicinage that the defend- 
it, Went hath aii, then the ſheriff 7e/{ifying and returning v1 may 
take the defendant by his body. This is the LEGAL proceſs of 
los he capras in treſpaſs. And farther, if the ſheriff ſhall afterwards 
the Wreturn a ene rnventus, then the ſheriff ſort remande par brefe 
the {1 vo tmunT, gue /c defendant ſeit demand de cent? en centd 
% tant gui ſeit utlage vil ne vient pare 
100 { The capras in debt did not come in by the ſtatute of Mar le- 
at-de, for that ſtatute only provides a remedy between the Hege 
* Jord and his /rege bailiff, in matter of account and, inſtead of 2 
api, ordains an attachment per corpus fu. N. B. The at- 
achment always implies a contempt of court, as in this caſe, where 
he accomptant-bailiff, hing from juſtice, and in contempt by not 
Ippearing at his ezwn lord's court, this attachment iſſues againſt 
his body, in the nature of an execution, and it js well-grounded ; 
becauſe the accomptant-bailiff, being one of his lord's ſworn and 
ounden ſervants, and as ſuch being in plegio domin: ui, and hav- 
ng FLED from his bail, is very juſtly taken in execution, accord- 
ng to the /ay of 1he /and laid down in the chapter of bails or de 
riborgrs” jn the laws of Edward the Confeſſor, 
T The Kat, of 25 Ed. 3. c. 17+ does not refer to the ſtatute of 
Marlebridge, for that ſtatute neither gives a capias nor an exigent : 
ut it refers to 13 Ed. I. c 1. which gives both the capias and the 
exigent, 
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upon their oath: and therefore is not any violation or inf; iogem® 
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Ch. 17. brought in the ſame proceſs in debt, deti- 
nue and replevin; and Þ 19 H. 5. in actions on 
the caſe; if the defendant could not be arreſted 
on the capias, the capras being returned non eff in- 
ventus, and filed with the cuftos brevium, the 
plaintiff /e obtulit, and the court granted an alia. 
and ſo a pluries; all theſe are made out by the 


filazey, who is ſo called from the files, which were 


warrants for him to continue the proceſs. 

Upon the return of a non / inventus upon the 
pluries, the plaintiff might ſue the defendant to 
Outlawry. 

But the proceſs of outlawry being to put the 
defendant out of the king's protection, and by 


which he ſorſeited all his goods, and was impri— 


ſoned, 


exigent. In this 13 of Ed. III. the whole proceſs in accompt from 
the firſt, to the very laſt ſfage i accurately delineated, ſtatuted and 
ordained. And the proceſs in this ſtatute ordained, ought, at thi; 
day, to be followed ſtep by ftep, in actions of debt, detinve, e. 
plevin, and on the caſe. But the practice of holding to ſpecial b 
upon a fiQtitious latitat, with an ace/ram in the King's Bench, and 
the acetiam in the c/auſum fregit of the Common Pleas, which 
were arbitrarily introduced into thoſe two courts in the laſt cen- 
tury, have entirely perverted the only true, legal and ſtatutal): 
proceſs in debt, Cc. and although many endeavours have of att 
been made to explode and extirpate the preſent proceſ by capie 
in the fir/? ſage, yet the practice hath prevailed, and probab!r 
will until it ſhall pleaſe the wiſdom of the legiſlature to interfere 
and relieve the ſubject. The proceſs of capras and exigent pive! 
by the 25 Ed. 3. c. xvii. ought to be the ſame, /i come eft uſce et 
brief accent. and in the writ of accompt here referred to, au. 
ditors muſt be aſſigned, before the accomptant can be legally four: 
in arrear, for if he be not in arrear he cannot be legally arreſlec, 
per corpur ſuum. | 
+ The capiar, which the Chief Paron in pa. 14. calls t“ 
king's proceſs, is the capiat that is awarded upon an indictment. 
and as the accuſation is at the ſuit of the king, the capi may de 
improperly be called the king's proceſs : and it ſeems to have 1. 
quired this diſtinAive appellation by the 25 Ed. 3. c. 14. in whic 
it is aſſerted that after any man be endited of fe/ony before tif 
juſtices in their ſeſſions of Oyer and Terminer, the ſhe: iff be coo 
manded ** D'attacher ſen corp far brief ou precept, gu" eſt c. 
pellf capias.” But the capias granted by this ſtatute is a c 
in execution, and comes after judgment, for an indictment ſige- 
fieth in law an accuſation found by an inqueſt of twelve or m-! 


of the great charter. 
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ſoned, and loſt the profits of his lands, there 
was great care taken that no perſon ſhould be 
outlawed without ſufhcient notice, and great con- 
tumacy to the proceſs of the court ; and therefore 
not only three capzas's were iſſued, before there 
could be proceſs of outlawry, but likewiſe there 
were three officers concerned in that proceſs, 
that it might not be made in the king's court be- 
hind the party's back: The firſt office is the chan- 
cery, from whence the original iſſued; the ſecond, 
the filazer, who made the capias, alias, and pluries ; 
and the exigenters, who made out the exigent. 
When the exigent went out, it was to be ſued 
to the county where the perſon really was, jor 
d there the tranſitory action was originally laid, for 
; the creditor was to {ollow the debtor, wherever he 
_ was to be {ſound ; and becauſe the outlawry was 
only firſt ſor treaſon, felony, or very enormous 
nM treſpaſſes ; therefore the proceſs was to be at the 
torn, which was the ſheriti's criminal court, and 
held not only before the ſherill but before the 
ou coroners, who were Þ the antient * conſervators of * Page 16. 
den. ihe peace, being the beſt men in every county, to 
te preſide with the ſheriff in his torn, and they pro— 
nounced the outlawry upon him ; but, before this 
vas Pronounced, he was to be quinto eu, for he 
fer WY had three days for appearance, and one {or grace, 
and if he ſtood in contempt at all thoſe days, at the 
fifth county court he was pronounced outlawed by 
four: WWF the ſheriff and coroners, and the ſherifl returned 
ſuch outlawry ſo pronounced on the exigent : af- 
te ter ſuch Judgment was obtained in the court be- 
nem low and returned by the ſheriff and recorded 


ay d. 

— ac above, 
hic! 

re the 85 — 
coc. . 3 
t el T It by the epithet ** antien?” e are to go ( high as the reign 
caþ:6' of Rig John, then the coroners are nut the antient conlervators of 

- fon the peace, but thoſe 25 barons or preat landholders elected fer che 
_ Ipectal purpoſe of oblerving and keeping the famous PEACE made 
gemen on the 15th June 1215, between king Je on the one part, and 


the kingdom on the other. And in this elective body of conſervators 
of the r AC, Me may trace the origin of our pretent Juſtices of 
the peace. 
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above, they could take out execution againſt the 
outlaw; which is either general to arreſt the body, 
or ſpecial to arreſt the body, extend the goods, 
lands, debts, and choſes in action, Lut. 330, 331. 
And when the inquiſition is taken, it is returned 
by the ſheriff into the common pleas, and then a 
tranſcript of the outlawry and inquiſition is tranſ- 
mitted into the Exchequer; and thereupon, if any 
debts be returned due from any one to the out- 
law, on application to the Exchequer a ſcire facias 
iſſues to ſuch perſon, to ſhew cauſe why the king 
ſhould not have ſuch ſum found due on the inqui— 
ſition to the outlaw, The reaſon of returning the 
tranſcript of the record from the common pleas into 
the Exchequer is, for when the inquiſition has re- 
turned the ontlaw to be poſſeſſed of any“ goods 
or lands, he being out of the king's protection 
cannot enjoy any thing, and the profits of the 
lands are to be ſeized into the king's hands, but 
the lands are not forfeited, unleſs it be in a capi- 
tal caſe, and then after the year and day he forfeits 
as if he had been convicted: but in other cafes, 
the profits are ſeized whilſt he continues outlawed ; 
and therefore the tranſcript of his record is ſent 
into the Exchequer, that the court of ordinary 
revenue may have it in charge ; but the court of 
Exchequer uſually grants a cuſſodium to ſuch per- 
ſon as ſued the outlawry. 

Alter judgment you may upon a capias ad ſatis- 
faciendum, without alias or pluries, have an exigent, 
and thereupon outlaw the defendant, becauſe he 
having been already in court before judgment, 
and having conuſance of the debt, he ought to pay 


the debt on the firſt ſuing out of the capuas, other- 


wiſe it is a contumacy in not performing the 
judgment of the court, ſor which diſobedience 
he is put out of the king's protection; you may, 
after judgment in outlawry, have a capzas in any 
county, becauſe he being a perſon outlawed, can 
have no property any where, but to be ſeized 

evcry 
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where; and if he be ſued to outlawry after 
judgment, there needs no /cz re ſacias to renew the 
judgment, aſter the year and day, becauſe, bein 


outlawed, you may have execution * on his effects“ Page 18: 


at any time, on behalf of the king ; and there is 
no occaſion to give him a legal notice who cannot 
be lound and who is out of the king's protection, 
and ſo cannot be heard. 

Notwithſtanding the care taken by Ed. 1. in the 
formation ol the court of common pleas ſor the due 
ſuing of proceſs towards outlawry, yet outlaw- 
ries were ſued where the plaintills never appeared 
in proper perſon ; and therefore a penalty of 40s. 
is impoſed on the plaintiff for ſuing out an out- 
lawry, without his own oath, or the oath of ſome 
of his counſel, of his appearance in perſon, and 
like penalty of 408. is impoſed on the attorney 


for the non-entering his appearance, by filing a 


warrant of attorney on record. 

Hence it is become neceſſary, that the party 
ſhould appear, at leaſt by an attorney, before 
the exigent is ſued out, which attorney, being an 
officer of the court, is reſponſible to the court, that 
there 15 a real plaintiff who ſues the outlawry ; 
thus the intent of the ſtatute is ſatisfied, and the 
penalty for the perſon's not appearing in his own 
perſon being ſo inconſiderable, no one thinks it 
worth their while to proſecute for it. 

This ftatute did not yet remedy all the inconve- 
niences on the proceedings to outlawries, and 


therefore the 6 H. 8. c. 4. ſays, * That no man * Page 19. 


ſhall be outlawed before he is proclaimed in the 
county where he lives, or did laſt hve; and by, 
31 Elia. c. 3. the ſheriff is to make three procla- 
mitions; the firſt in full county, the ſecond at 
the ſeſſions, and the third near the church-door 
where the defendant lives, or at leaſt laſt lived : 
on this ſtatute there was framed a writ of procla- 
mation. Thef. brevium, 173. This writ is additio- 
nal to the exadus in the erigent ; it he appears be- 


fore the return of the exigent, he may fue out a 


C ſuperſedeas, 


Page 20. 
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ſuperſedeas, which he procures from the exigenter; 


but this appearance muſt be firſt recorded of that 
term in which the ex:gent iſſues; and this is allow- 
ed, becauſe there is a day given him by the writ 
to come in, and his neglect of not appearing is ſo 
very penal, that they give him leave at any time 
to appear before the outlawry pronounced and 
returned ; the reaſon of his being proclaimed at 
the county-courts 1s, that he may ſurrender him- 
ſelf ; and if he does this, he ſhall not be obliged 
to put in bail, becauſe he was never in cuſtody ; 
but if he comes in on the capias utlagatum, where 
there is any debt mentioned in the original, there 
he muſt put in bail to the debt, becauſe being in 
cuſtody he ſhall not be diſcharged without caution ; 
but where there is no debt mentioned, his caution 
cannot be adjudged, there being no quantum of 
the plaintifl's * demand on the record, and ſo 
they take common bail only; but if he comes in 
before the exigent 1s returnable, there he ſhall 
give no bail, though the original ſpecifies the 
debt. 


EE Ar. NI. 
Of Bail. 


H AVING thus conſidered the ſteps taken 
againſt the defendant, when he neither ap- 
pears on the ſummons nor can be taken on the ca- 
Pias, we will now conſider him as he is taken up hy 


the proceſs. 


If the party be taken, he either gives bail, or 
not. 

If he gives bail, the party is at liberty to take 
an aſſignment of the bail bond, or to amerce the 
ſheriff for not bringing in the body ; if he does 


not 
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not take bail above, or the plaintiff declaring 
againſt him as in cuſtody. 

Firſt, When hail is taken, and the plaintiffſo . 
takes the aſſignment of the bail-bond. When the 
ſheriff arreſts any one, he is obliged to take bail, 
which is by the 23 H. 6. c. 9. f otherwife an acti- 
on lies againſt him; formerly, before the /tatute, 
he was not obliged to take bail, unleſs the detend- 
ant ſued out a writ of mainprize, “ becauſe the & Page 21. 
writ commanded him to take him, but he might 
take bail of his own head; and if he had not the 
body ready according to his return, he was amer- 
ced; as he now is, if the plaintiff does not take an 
aſſignment; but if he does, he is not amerceable, 
for the plaintiff has waved the benefit of the amer- 
ciament by accepting the bond the fheriff took 
according to the ſtatute : but before the ſtatute for 
the amendment of the law, he was to have ſued 
in the ſheriffs name; and if the ſheriff had releaſ- 

ed the action, his remedy was in a court of equi- 
ty; but by the ſtatute of the amendment of the 
law the intereſt of ſuch bond paſſes by the aiſign- 
ment to the plaintiff, and he may ſue it in his own 
name. 

Secondiy, He may have him brought up; this 
is uſually done, when the plaintiff diſlikes the ſe- 
curity the ſheriff has taken ; and the ſheriff having 
returned a capi corpus, it is a breach of duty in 
him not to bring him in according to his return, 
for which the court amerces him, as one of their 
officers who had been diſobedient to their writ 


which is returned and filed; the court amerces 
C2 him, 


* 


+ This ſtatute authoriſes indeed the ſheriff to let out of priſon 
all manner of perſons by him arreſted, or being in his cuſtody, by force 
of any writ, bill, or warrant in an action perſonal upon reaſonable 
ſureties of ſufficient perſons ; but it muſt not be underſtood that the 
ſheriff hath any power given him by this ſtatute to arreſt any per- 
ſon in a perſonal action before ſuch perſon ſhall have been duly ſum- 
g moned, attached by his goods or chattels, and diſtrainEd, or before 

the damages on which the plaintiff grounds his 1h ion ſhall have 
been aſcertained by auditors aſſigned, or by writ of enquiry» 


* Page 22. 


+ See Page 24. 


1 Rol. 80. 8. 
Cro. El. $24, 
852. 


Noy 391 
1 Rol. Abr. $07, 
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Moor 852. 

Jon. 207+ 

Cro. Jac. 419. 
1 Rol. Rep. 338, 


440. 
Cro. Eliz. 868. 
g Lev. 46. 
Dalt. Sher. 
165, 216, 117. 
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him, becauſe it appears on record he has diſobey- 
ed the king's writ; but if the writ be not return- 
ed, and they make an order that the ſheriff ſhall 
return his writ in four days, as 1s uſual, where the 
diſobedience is to be pronounced by order ® of 
the court, and conſequently a contempt of the 
court as a court, for which an attachment lies. 
But if it be in another term, then there muſt 
be an habeas corpus upon a cepi returned, becauſe 
the ſheriff might be prepared to have him accord- 
ing to his writ the firſt term ; but not being requi- 
red to have him in court the fecond term, an ha- 
beas corpus is neceſſary, and the ſheriff in this writ 
muſt return the body, or a languidus, or a mortuus, 


or elſe he will be amerced. 


If the ſheriff returned a cepi, and paratum habeo 
on a f meſne proceſs, he ſhall not be amerced if he 
does not bring in the body, though he ſhall be 


amerced if he does not return his writ; and the 


reaſon is becauſe the ſheriff is bound to bail the 
party by the 23 H. 6. and therefore if the ſheriff 
be miſtaken in his ſureties, he ought not to ſuffer 
in his liberty, and the returning his writ is in his 
own power ; but it may not be in his power to 
bring in the body which he was obliged to bail. 
If the ſheriff returned a cepi corpus, and paretun 
habeo, or languidus, where the detendant is at large 
without any bail taken, he is not aided by 23 . 6. 
but an action for a falſe return lies againſt him, 
but no action hes on ſuch returns, though falle, 
when he has taken ſecurity ; becauſe he is obligecl 
by the ſtatute to take batl of him. 

If a capras iſſues to a ſheriff, and he arreſt the 
defendant on a 4 meſne proceſs, and he take the bo- 
dy, and the defendant be reſcued by J. S. he may 
return the reſcue, and ſuch return is good, and 
no action of eſcape lies againſt him after ſuch re- 
turn ; but the court will iſſue proceſs againſt ſuch 
reſcuer, or ling him: but on a capias ad ſatisfacien- 

duni, 
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dum, ſuch return is not good, and an action for 
an eſcape will lie. 

The reaſon 1s, that antiently every man being 
in decenna had bail, and now is preſumed to have 
bail ready to be anſwerable for his forth-coming, 
and therefore the ſheriff is not obliged in duty to 
take the poſſe comitatus to aſſiſt him; but when 
judgment 1s paſſed, and his bail do not furrender 
him, nor pay the condemnation money, then a 
capias ſues, to which there can be no bail, and 
there it is preſumed that he will not be forth— 
coming, becauſe neither he nor his bail have ſatis- 
fied the judgment; and therefore the ſheriff then 
ought to take the poſſe conttatus, and conſequent- 
| ly 1t cannot be a good return that he took the bo- 
dv, but that it was reſcued; and the party may 
have an action ol eſcape againtt the ſheriff on this 
return, or a new capias for the return of an inel- , Ro. 94. 
fectual execution; but if the ſheriff had permit- Cro. Car. 240, 
ted him to go at large, he could have had no new 255. | 
execution, tor aa * eſledtual execution is returned, # Page 24. 
and ſo there is a pledge for ſatisfaction in the 
cuſtody of the ſheriff, tor which he is only an- 

{werable. | 

Antiently they hail caſtles, fortreſſes, and liber- s Co. 142- 
ties, whereby they reſiſted the ſheriff in executing 
the king's writs, which creating great inconveni— 
euce, the ſtatute Meſtm. 2. c. 39. hindered the ſhe- 
ritf from returning reſcues to the king's writs of 
execution, the words are, Mulicties etiam falſum 
dant reſponſum mandato, quod non potuerunt exequ: 
praceptum regis propter refiſlenttam poteſlatis altcujus 
magnatis, de quo caveat vic de cætero, quiz huguſmod? 
reſponfio multum redundat in dedecus domini regis & 
coronæ ſue, & quan cito ſub-Lallivi ſui teflificentur, 
guod invenerunt hujuſmodt reſiſtentiau, ſlatiui (omni- 
ous omits) aſſumpto ſecum poſſe comitat” ſui eat iu pro- 
pria perſona ſua ad faciendum executionem, & ft in- 
veniat ſuos ſub-ballives veraces caſitgat reſiflentes per 

priſenam, 


Page 25. 


Mag. chart. 
Cap. 2 9. 
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priſonam, a qua non deliberentur, ſine ſpeciali præcepto 
domint regis. 

The judges conſtrued theſe words to extend on- 
ly to executions, and not to writs on meſne proceſs; 
＋ and that the ſherifls were not obliged to carry 
the poſſe comitatus, where the man was bailable, ſor 
they did not preſume that in ſuch caſes the king's 
writ would be diſobeyed. 

* The original of commitment for j contempt 
ſeems to be derived from this ſtatute; for fince 
the ſheriff was to impriſon thoſe that reliſted the 
proceſs, the judges that awarded ſuch proceſs muſt 
have the ſame authority to vindicate it; hence if 
any one offers any contempt to the proceſs, either 
by word or deed, he is ſubject to commitment 
during pleaſure, viz. a qua non deliberentur fine 


ſpeciali pr acepto domini regis; 10 that notwithitanding 


the ſtatute of mag. char. that none are to be impri- 
ſoned, nift per legale udicium ꝓarium ſuorum vel per 
legem terre, this is one part oi the law of the land 
to commit for contempts aud confirmed by this 


ſtatute. | 
There 


+ Becauſe writs on me/ne proceſs as here underſtooq, were 
not then known : It is true there was a melne-wiit, but this 
writ ſhould only operate where there was a ſuperior lord, 
and a meſne-lord, The meſne procels ſpoken of in this place, 
and alſo in pages 22 and 23 may contound ideas and gives 
this modera proceſs a colouravle ſanction of antient uſage : for the 
real writ of meſne, was a writ of execution, it was ſued out ter 
and not befere Judgment, ſe> 13 Ed. I. e. 45. Eodem modo mande- 
tur ordinaricin ſus caſu cbſervate nihileminus quod ſuprad:Fum 
e/t de medio (meine) gui per recognitionum aut judicium a- 
tus eft ad acquietandum 

J The ron.empt, here mentioned is a general term, and in our 
Saxonf?laws is very properly called Orepyſlere which is as much 
as to ſay ſuch a perſon hath ſet himlelt “ over his bighneſe.“ 
This offence was deemed a great breach of the King's peace 
however, great as it was, it ſtill waz an emendab/e offence, and 
did not ſuperinduce any commitment to priſon. In the laws of 
Henry l. it is deſcribe to be [nfrattis pacis revie per pla- 
citum brevium ve! precepterum ejus conterptorum, et hc pla. 
catum mittit omnes in miſericordia repis, ſecundum quantitatem 
delicti. Eut the fine iucurred, was certain, 10 that it could nut 

be 
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of the Court of Common Pleas. 


There likewiſe is in this ſtatute a return of the 
ſheriff, manduvi ballivo talis libertatis, qui nullum 
dedit mihi reſponſum, which is a good return, if the 
bailiff has the return of writs. Theſe liberties be- 
gan in the Saæon times, and were grants from the 
crown to lords, of juriſdictions within themſelves, 
ſuch as infangthef and outfangthef; the firſt of which 
was a power of lite and death over their own te- 
nants, that had commited the telony ; the other 
a power over any perſon accuſed of telony with- 
in their manor. 

Theſe private juriſdictions were retrenched af- 
ter the conqueſt as much as poſhble becauſe 

| they 


_— 


be exceeded, and on payment ef it (that it is, by diſtreſs ot goods 
and chattels) the contemprer could not be attached by his body, and 
4 mulls fort:eri, could not be committed to priſon during the 
king's pleaſure either by the ſheriff, or by the court, gene cone 
temptus, We muſt therefore look for forge other ground or com- 
mon-law principle which authoriſes this commitment to priſon du- 
ring the king's pieaſure. Now it is well known that at common-law 
properly ſo called (that is to ſay, the laws of Edward the con- 
feſſor, confirmed and enlarged by Villiam the conqueror (there 
were only five crimes that were aot emendable, or as they are em- 
phattcally called in King Canute's laws borleap” 1. e. bought-leſs 
or not to be houzht off: one of thele five crimes is *abepe mon ðen 
or ** appearant murther” that is to (ay, murther ſo notoriouſly 
apparent, that it cannot be denied or contradicted. Perſons appre- 
hended in the act of ſuch murther were immediately co:amitte(l 
to priſon and obliged to adjute the realm within 4 days, but in 
the interim the King /ege ſuæ dignitatis might grant a pardon 
of life and limb, which though it were granted, yet the murthe= 
rers ſecundum /egem terre nullatenus in patria remanedunt.” 
So that all thit is meant in this ftarute by the werds Punt- 
antur ſecundum qaed domino regi placuerit,”” is that the King 
ma pardon them, their lives and !imbs, it he fo pleales, any time 
within 40 days after their commitment to priſen. Now freing 
that it is ampoſtle in ſuch a reſiſtance which required the 
whole militia of the county to quel! it (for that is the true mean- 
ing of the poſſe comrratus) that there ſhould not be ſome one or other 
of the King's tubjects killed, feeing that, and as ſuch killing would 
be murther at common law, we are enabled to find the true 
ground and principle on which the refifters, their aiders, conſent- 
ers, commanders, and fautors ct tuch are by this ſtatute commit- 
table to pr iſon namely for adparent-murther, and not for contempt 
as the chiet-baron hath ſuggeſted : according to this explanation 
the reſiſters, Cc. Cc. are impriſoned ſecundum legem teri, 
«nd the ſtatute itſelf does not infrivge magna charta, which | ap- 
prehend cannot canſtitutionall, be [aid of commitrcent fer cen. 
iemp? inerelj ex N70 


Vide Cowels 
interpreter 
verb. infang- 
thef and out- 
fang thel. 
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they would have been very inconvenient “ by 
the Normans; but in recompence thereof, al 
eſcheats ſor ſelony were allowed the lord - 
the manor, as if he had exerciſed ſuch juriſ- 
diQion : but aſter the conquet?, the lords tell in- 
to a new method; for, to maintalu their autho- 
rity within their neighbourhoods, they purchaſed 
the bailiwicks of ile hundteds, lometimes for 
years, tor liſe, in ſee, at a certain rate in jee— 
farm, aud for this they had the court-leet, the 
alzes of bread and beer, and the amerciiments, 
(dig.) the fines for the breach of any of the arti- 
cles properly £xaminable in the lect ; and they 
likeviſe had the 1eturn of the writs ; ſo that the 
lord appointed his bailiſf to execute the king's 
writs within his franchiſe, and the ſheriff, who 
is the ordinary bailiff of the crown, could not 
enter the ſame, which was a great obttruction 
to the publick juſtice; to remedy this, 7%. 2. 
cap. 29. ena*ts that if ſuch bailiſls gave no anſwer 
to the ſheriff; the court ſhould graut a {ſpecial 
warrant with a un onittas, which authoriſed the 
ſheriff to enter the franchiſe ; by which it ap- 
pears, that the king's bailiff was to anfger tne 
ſum due from the franchile, yet they were bai- 
litls to the ſheriff to anſwer the king 's procels lent 
ſrom him to them. *"Cheſe liberties being ercét- 
ed by grant {rom the crown, unleſs they have 
been allowed in Eyre, when ſuch grants“ have 
been ſhewn, they cannot be preſcribed for : it is 
true T the non omittas is mentioned by Bracton 

| aud 
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* The Werren tar i; grounded on the 19th chapter of the 


. common law, where it is declated that“ Barones gui ſua: 


Fabent curiam de ſure Jemen thus, Dieu ut fic de ers a gan, 


guatenus erfa renrem ven 0 envant- corfy uatle to this law 


is the 24 cap. o: [2 1 ” 9 „ rene eeb n ſu am /aben | 
lei babet index file a1: V aſliæ: 4 wg i oblervant, C & 9 guid Hec- | 


cabitar ceram Mutt 254 ' And Zritfon, freaking Le, the perton of 
the King, ſays, ** eu wvoulons que ne _— Jur:jd:tron fore ur 
beute les juriſdiFftons cn notre rovaunme, 
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the Court of Common Pleas. 


and Fleta, w hich makes lord Coke ſuppole it was 

at common law ; but it is to be obſerved that ; 
there were ſyſtems of law, which like Britton and 

Glanville were publiſhed by Edward the firſt, and 
compoſed ol ſuch cutloms as had been uſed, and 

likewiſe of ſuch laws as he intended; but thoſe 

of them that related to buronage were generally 

enacted by the firſt ſtatutes made by their con- 

lent ; thereiore aſter this ſtatute, if the ſheriſſ en- 

tered into the franchiſe without a non omittas, he 

was ſubject to an action, but the execution was 

good, becauſe he had an authority to levy the 

money on the goods, where-ever they were 

jound within the county; for erecting the fran- 

chiſe did not exclude it from the king's proceſs 

ſent to the ſheriff of that county; but the fee- ptow. 216, 
farms being payable to the king, 1t they were nct 245: 

* 3 » *1* . 33 AM. 19. 
paiq in by the bailiffs at the Exchequer, proceſs - pre Fe 
went out to levy them, which would have been 8 
improper, if fuch franchiſe had been exempt 
from the county: hence the notion came, that 
the king's proceſs was a , non omitias of courſe, F. N. B 
becauſe the king was io levy his fee-{arm from the 14h 7: 
bailiwick, and in the writs at the ſuit of a com- 4. J 15 
mon perſon it is good, the {Lerift being liable 10 1 U. 4. 
an action, which is on the rule, quod eri non 6 F 
dehet jea * fuctum valet ; the money is well levied, 11. 6. c4- 
though the ſheriff is ſulject to make the jord * Page 28. 
amends {or eutering his liberty: but when there! Chic. 34. 
is a non omuttas propter aliquam libertatem, there, A YON 
by this ſtatute, he is to enter the traachile ; ſo by 
Weſtm. I. cap. 17. where he is to make delivetance 
by replevin, he is to enter; ſo where he is judge, 

as 


T The ** nen omittar” is not ſfuable where the bailiff hath in 
dne time returned the writs to him directed, or hath F. d the 
king” S money Into the exchequc; - SN! the ja, um Ne 9 
Feri non debet, we roaches to ner the C 4 1r5a's Code to be 20 
mitted tor law in any court of this c duntty 


41 Aff. 17. 
33 Aſſ. 19- 
Br. ret» 78. 


Fitz. Chart. T. 
I Ed. 3 56. 
7 Af. 11 


5 Co. 92. 


1 II. 4 9. 
Br. Offic. 38. 
Dait. Slicc. 464. 
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as by a writ of rediſſeiſin, he ſhall enter the fran- 
chiſe ; becauſe the judicial power lodged in him | 
by the ſtatute cannot be transferred by him to the | 
bailiffs. In waſte the ſheriff has authority by the | 
ſtatute to enter the franchiſe ; ſo he may enter 
upon a warrant for breach of the peace, tor this | 
is at the king's ſuit, and therefore a n9nu omittas ; | 
and therefore it cannot be ſuppoſed that the king 
would be debarred of having his own proceſs exe- 
cuted in any place; and therefore in the king's | 
caſe, if the ſheriff does not enter the liberty, but 
returns mandavi ballivo, he is amerciable : when | 
the bailiff is party, the ſherift is to do all acts; for 
the intention of the liberty is for ſtrangers, and 
not to make lord or bailiff judge in their own | 
court. * 
The bailiff of the ſranchiſe cannot enter into 
the guildable, and if he does it is erroneous, be- 
cauſe he has no authority out of the franchiſe, | 
more than the ſheriff has in another county. 
* In Semaine's cale, it is ſaid, that if there be | 
two liberties within a county, (viz. St. Edmund 
de Bury and Etheldred de Ely in Suffolk, and a capi- 
as be directed to the ſheriff to take the body of B. 


and the ſheriil returns that he has made his man- ; 


date to the bailiff of St. Ethelred, who has made 
no anſwer; in this caſe the ſheriff on a non omzttas 
ſhall enter into the liberty of Bury, though the F 
baililf of that liberty has made no default; but 
this is to be underſtood of the proceſs of the | 
King's Bench; for the Common Pleas recites 
the capias, the ſheriff's return, that he has made 
his mandate to the bailiff, who has given no an- 
ſwer, and then gives the ſheriff power to enter the 
liberty; but in the King's Bench on the ſheriff's 
return on the latitat, the authority is general, 
non omittas propter aliquam libertatem, which gives 
the ſheriff power to enter not only that liberty, 
but all the liberties within the county: and this 
ſeems to be grounded on the words of the latitat, 

(dig.) 


of the Court of Common Pleas, 
(via. ) latitat and diſcurrit, ſo that the defendant is 


70 ſuppoſed to ſkulk and run from one place to ano- 
e | | 

ther; and therefore the or omittas was made ge- 
'” BF neral, that he might not run from one liberty to 
r another. As theſe bailifls of franchiſes were bail- 
2 iffs to their lords by particular grant from the 


crown, the ſheriff could not enter to make execu- 
tion, without ſpecial authority given“ by the ſta- ® Page go. 
IF tute, as we have already ſaid; therefore the ſheriffs 
> BF were not anſwerable for the bailiffs falſe returns, 
2 who did not belong to them, but to the lords of 
the franchiſes, for ſuch return is made by the 
2 WM lord's bailiff, and not by the theriff's bailiff. 


0 


id ; But if the bailiff of the franchiſe had made an; H. . 12. 
n inſufficient return, and the ſheriff returned that to 5 H. 7 2. 

the court, they formerly held the ſheriff was an- nn 
to ſwerable, and not the bailiff, for an infufficient re— 


turn is no return, and the baililf making no return, 
© WE the ſheriff ought to have ſaid that the bailiff »ullum 
aedit reſponſum; but this is altered by 27 H. 8. c. 


be | 14. which ſays, that the amerciaments for inſut- 
d ficient returns made by bailiffs of franchiſes ſhall 
„be ſet on the bailif{'s head, and not on the ſherifls ; 
B. : ſo that it ſeems, that after an amerciament for an 
4 J inſufficient return, which we have already ſaid to 


| be none, the court will award a no omittas. | 
as Þ But it there be a perpetual bailiff by charter Bre. ret. br. 69. 
he vithin the guildable, he 1s fill bailiff to the ſheriff, 


ut and not to any lord of a franchiſe: and therefore 

he the ſheriff not being to enter a franchiſe he can- 

2 not return mandati ballivs; and if he could, there 
e 


could not be a on omittas upon it, becauſe there is 
n- no liberty to be entered; and therefore if ſuch 
bailiff within the guildable does“ not execute“ Page 31. 


I's WE fuch writ, and give the ſherill a ſatisfactory anſwer, 
ah, Whe may execute the writ by his own bailiff; for 
es 


he is intirely reſponſible to the court for the exe- 
> cution of the proceſs : where the return relates to 
things permanent, the ſheriff muſt return nanduve 
ballivo to the firſt proceſs; for if he mal.es any 
£ Other 
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Bro. ret. br. 29. other return to ſuch proceſs, ſuch return con- 
Bro · Jud. 133. cludes of courſe that the execution of the writ was 
in his pover, and that the permanent thing in ex- 


Br. ret. br. 99. 
14, 8, 4, 1. 


Page 32. 


ecution to be done was within the guildahle, and | 
he cannot contradict ſuch return, by any ſubſe- 


quent return to another writ. 
Thus in alias ſummons in dower the ſheriff can- 


not return mandavi ballivo, for he ought to have | 


made this return upon the firſt writ, that ſo the 
court might have awarded a zo omittas; but if it 
relates to matters tranfitory. then the theriff max 
return mandavi balitvo on the {ecou proceſs, as 


on an atas capius, for the body might be nf 
the liberty on the iſſuing the ſeconu procels, 
thouzn it was in the guildable in the firſt; and] 
theiclore the return of the firſt proceſs does not 
conclude him from returning the liberty to the! 


ſecond proceſs. 

It the bailiit of the liberty dies aſter he has re- 
turned cepi, 2 diſtriugas Wues againſt his ſucceſſor, 
becauſe he taxes it up under the return of his pre- 
deceſſor. | 

* Noe; It is now uſual to take out the [caprus 
and nan omittas together, ] without ſtay ing for the 
ſher1!!'s return. 

We come now in the ſecond place to conſider 
the delendant's appearing and putting in bal! 
above, or the plaintilf's declaring againſt him in 
cuſtody. 

The appearance of the plaintiff and defendant 
in propria perſona at the return of the writ is re- 
corded by the Filazer, becauſe he was to continue 
the proceſs of the court, till the prothonotary 
took it up on the declaration; this prothonolar! 
ſets forth the authority by which tae court pro- 
ceeded, that it might appear the court hu 
conuzance of the cauſe, and that they puriu- 
ed their warrant; and therefore 1a all a ions, 
where the firſt proceſs is by ſummons, tlio” he did 

nv! 
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not appear at the return of the ſummons, and 
they had iſſued ſeveral meſne writs, yet they only 
took notice of the ſummons, and ſaid ſummonitus 


fuit ad reſpond”, and ſo in treſpaſs attachiatus fuit 


ad reſpond'. being ſufficient to ſhew their autho- 
rity. | 

Kobe the ſtat. of Meſlmiuſler 2. cap. 10. all at- 
tornies were made by letters patent under the 
broad ſeal, commanding the juſtices to admit the 
perſon to be his attorney; theſe patents, where 
they were obtained, ſeemed to have been inrol- 
led by a proper officer, called the clerk of the 


» warrants, and allo the courts inrolled theſe pa- & Page 33. 


tents on which any proceedings were. If ſuch 
letters patents could not be obtained, the perſons 
were obliged to appear each day in court, in their 
proper perſons. 

This /atute gives to all perſons a liberty of ap- 
pearing, and appointing an attorney, as if they 
had letters patent ; and therefore the clerk of the 
warrants received each perſon's warrant, and up- 
on the warrant it equally appeared to the court, 
that he had appointed ſuch a one his attorney, to 
the end of the cauſe, unleſs revoked ; ſo that on 
each act there is no occaſion of the plaintiff's and 
defendant's preſence, as was uſed before that time; 


this authority continues till judgment, and for az Inft. 498. 


year and a day, and afterwards to ſuc out execu- 
tion, aud for a longer time, if they continue exe— 
cution ; but if not, the judgment is ſuppoſed to 
be fatisfied ; and to make it appear otherwiſe, the 
plaintiil mult again come into court, which 
he either does by a /cire fac' or au action of debt 
on the judgement. | 

T The giving bail came in on returning the ca— 


pras, for before that time this manner of pro- 


ceeding 


—ꝛ „ 


— 


T The „nin of this practice, and the conntenance given it by 
the Lord Kerper Finch and Sir Francis Nerth, lord Chict-Jufiice 
of the C:mmon Iles, may be read at larye ia the lite of Lord 
Gerd. a 


* Page 34. 


Booth, 9, 10. 


The Hiſtory and Practice 


ceeding was not known in a perſonal action; for 


in theſe, if he did not appear on the ſummons, 
the proceſs was an attachment ; and the ſheriff 


appear in the king's court, where upon his non- 
appearance they were forteited ; if by pledges, 
and the party did not appear, the pledges were 
amerced, becauſe they undertook to the officers 
of the court, and the making that default was ſuch 
a mildemeanour, for which an amerciament was 
the puniſhment, as fines were for greater offen- 


Ces. 


* Page *. 


In the civil law there were always cautions put!“ 

in by pignora, or fide puſſores, and the idoneus fid: Þ 
Jufſor was ev arbitrio judicis approbatus, vel litiganti- 
um conlenſu acceptus. Pere in cod. 101. digeſt. lib. 2. 
Tit. 8. gu ſatiſdare cogantur. Corvinus 54. & in de 
; 


ſatis dacionibus 839. 


in gur law, where a man came in cuſtody on the] 
ca'ias, it being on meſne proceſs, he was to give] 
caution, and the bail was de fide juſſore, or keeper, 


to whoſe cuſtody he was comminte(, 


But they did not require any caution where the i 
debt was not 20. or above, becauſe there could! 
not properly be any fide quſſor idoneus, where the 


ſum was ſmaller ; becauſe the only way of efta- 

liſhing ſuch caution is by oath; and to give a 
man his oath that he was worth a ſmall ſum, did 
not give a proper caution to the plaintiff, and would 


thereſore have been wholly inſignificant, ® and 


conſequently would not have been worth the 
trouble and expence in putting in ſuch ſecurity ; 
and therefore for ſuch inconfiderable ſums no 
bail was required, but an appearance only. 

The old rule in the Compleat Attorney, printed in 
1676, fo. 45, is, that if the defendant be arreſted 
by meſne proceſs, as capias, alias, or pluries, and 
the plaintiff holdeth him not ſufficient to pay the 


debt or damages contained in the writ, the ſame 


amounting 


—£& 


might attach him either by his goods or by pled- | 
ges; if he“ attached him by his goods, it was to 
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amounting to 200. or upwards ; in this caſe the 
plaintiff upon the return of the writ, by entering 
a ne recipiatur with the filazer out of whoſe office 
the capias did iſſue, may crave ſpecial bail to be put 
in to his action, which the defendant muſt put in 
before ſome judge of the court where the caule 
depends, who will accept of ſuch bail, as the va- 
lidity or weight of the cauſe doth require, or in 
his diſcretion ſhall be thought fit. 

This rule was taken from the King's Bench, where 


2 antiently, if it were under 200. they let the perſon 
out of actual cuſtody upon common bail; but if 
it were above 20/. they made him find ſpecial 
bail before he could be let looſe from the cuſtody 


4 of the marſhal. - 


From hence the common pleas made a rule upon 


their attornies as officers of the * court, that a us” P age 36. 


recipiatur might be entered with the filazer where 


the debt was above 20. and then the attorney was 


not to appear till after bail put in, for the meaning 
of the ne recipiatur rule was, that no appearance 
ſhould be received till after bail was filed with 
the judge, ſo that it was irregvlar to file the war- 
rant of attorney before bail filed, 

When the King's Bench came to require ſpecial 
bail where the debt was above fol. the Common 
Pleas ſunk the rule to any ſum above rol. and fo 
required ſpecial bail; this was in the time of my 
lord Ch. F. Worth. 

In an attachment of privilege, which is a capias 


in the firſt proceſs, they held to bail for any ſum, 


though ever ſo ſmall ; for an attachment of pri- 
vilege being a capias in the firſt proceſs without 
a ſummons, does not ariſe trom a ſuppoſition of 
a nihil returned, and that there are no iſſues to 
anſwer the debt, but this proceſs ariſes from a 
debt due to the officers of the court, by the as 
of the court, and therefore another officer ought 


not to appear, without ſeeing a ſecurity given for 


ſuch debt; and therefore they hold the deſend- 
ant 


® Page 37. 


x Salk. 98. 


Page 38. 


The Hiflory and Practice 


ant to bail in this caſe, though the debt be ever 
ſo ſmall ; ſo no need of a ne recipratur. 


When the aQion is only for damages, there | 


the party is not held to bail, unleſs in * Mayhem, 


or ſome notorious battery ; and the reaſon is, | 
there is no certain ſum for which the caution can 
be aſcertained ; but in Mayhem, and where by | 
the injury it is apparent that the damages will ex- 


cee the ſum of rol. there the judge may by ſpe- 
cial rule hold to bail. 


On a penal flatute the defendant is not held to 5 
bail, becauſe the penalty on a /latute is in the na- 
ture of a fine or amerciament ſet on the party jor Þ 


an offence committed, and therefore no perſon 


ought to ſuffer any inconvenience by reaſon oi | 


ſuch law, till he is convicted of ſuch offence ; for 


then the defendant would ſuffer an action of a“ 


penalty before it ought to be ſet. 

An executor or adminiſtrator ſhall not be held 
to ſpecial bail, becauſe the demand is not on the 
perſon, but in rem, (viz.) the f aſſets of the dead, 


unleſs there be a devaſtavit ſuggeſted. And it an; 
habeas corpus be returned into any of the courts 


above, though the ſum be under 10. they will 
hold him to bail, that ſo the plaintiff may not be 
in a worſe condition than he was below, where 
the defendant was held to bail ; but in caſe of an 


executor or adminiſtrator, or heir, no bail is re- 


quired, even on a habeas corpus, for they ought not 
to have been held to bail below, the debt not 


being their own: the reaſon why the defendants 


in * all caſes are obliged to put in bail is, that 
their juriſdictions being confined, they. can- 
not follow the debtor out of their juriſdiction 
therefore they have always (in the leaſt pledges) 
put in Hail that live within their own precincts; 
and, were it otherwile, it would be improper to 


9¹ ve 


— — -w —— — 


F Aeli is a corruption of the French word“ d eng. 


of the Court of Common Pleas. 


give caution, and therefore it hecomes here ne- 
ceſſary that bail ſhould be given in all caſes. 

The act of 4 W. & M. c. 4. gives power to the 
judges in each court, whereot the chief to be one, 
to appoint commillioaers to take recognizances 
of ſpecial bail in ſuits depending before them, 
which recognizances are to be tran{mittedto them; 
and upon alliuavit of the true taking them, ſuch 
recognizances {hall be as ellectual as it they were 
taken belore themlel ves. 

The cognizors, unleſs they hve in London or 
WW-flminfter, or within ten miles, may jutitily be- 
ore the commillioners in the country; this ſtatute 


on vas to prevent the inconveniency that was at com- 
of FE mon law. ior helore that time the bail was taken 
or de bene o/+ before the judge; and if they were not 

| excepted againſt in twenty days lime, then ſuch 


bail ſtoocd; which was the ſame notice given to the 
14 plaintiit to except to the bail, and inquire after 
he the bail in the country, as the detendant had to 
ad, appear to the writ ; lor from the tee of each 
an writ to * the appearance-day are twenty days in Page 39. 
rt; the Common Pleas; the bail- piece is left with the 
in! filazer until after the twenty days are expired, 
be and then it is filed in, court; in the King's Bench 
ere it is leſt with the judge, becaule the judges deter- 
an! mine all things relating to the priſoners in their 


re- own court, who are not to be delivered out of 
not court without their authority. 
not The commiſſioners are to take bail, but are 


nts |. obliged by rule of court to keep a book, wherein 
hat are entered the names of the plaintiff and defend- 
an- aut, and bail, aud the perſon who tranſmits the 
In; fame, aud who makes affidavit that the recog- 
ges) nizance was duly acknowledged in his preſence 3; 
Ats; aud on ſuch aſfidavit the judges make a condi-— 
tion allocatur, and the bail are to ſtand abſolute, 
unleſs the plaiatill except againit them within 
twenty days; and it he except, the bail may juſtify 
by alſhdavit taken before the commithoners in the 
unt: y. 
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*C.H AP. IV. 


Of the Declarations and Dilatory Pleas, 


the practice of the King's Bench, if the | 

dete dant appeared perſonally at the return | 
of the writ, the plaintiff was to declare within three | 
days; and is fill to declare, within fix days, in | 
the Axchoyuer > If he appeared by attorney he 
waz to declare befere the ende the term, and he 
is fiill to declare hefore the ſeal in the Exchequer. 

This was plain) the ancieut practice, becauſe 
there is no continuance from the appearance-day 
to the time of declaring, there being no precedent 
of libertas nurrandi, therefore the declaration muſt 
be of the ſame term. 

But in the King's Bench, when a defendant 
comes in on a criminal proceſs, which 1s ſuppo- 
ſed to iſſue on a complaint to, and by examinati- 
on of the chief Juſtice, the defendant is not diſ- 
charged till the ſecond term after his appearance, 
for in the firſt term all parties concerned might 
not poſſibly have notice. 

When a man comes 1n on a criminal proceſs, 
he had liberty to traverſe in prox. * on all baila- 
ble offences, becauſe he might not be prepared for 
trial with his witneſſes; but it was otherwiſe in 
capital caſes, becauſe there was oath of the crime, 
and witnefſ-s examined thereto belore commit- 
ment, ſo that if there was a preſentment of a treſ- 
paſs and ignoramus found, he was not to be dil- 
charged by proclamation till aſter the ſecond ſeſ- 
ſions, that they might ſee if any other came in 
againſt him or not. 

This begot the rules on the civil ſide, that 
there ſhould be two terms after his appearance 
before the plaintiff as be non-profs'd, becauſe 
the 
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the defendant was bound to attend during the 
two terms, to ſee if the perſon, who originally 
proſecuted the treſpaſs, would put in an indict- 
ment againſt him ; and being obliged to attend 
two terms on the criminal ſide before he could be 
diſcharged and proclaimed, and having likewiſe 
appointed an attorney at the plaintifl's ſuit, he 
was obliged to accept a declaration within that 
time. 

But when the defendant appeared, the parties 
antiently might obtain by conſent a day before 
declaration, which was called dies datus prece par- 
tium; for the conſent of the detendant exempted 
the plaintiff from the neceſſity of declaring imme- 
diately: but in that caſe, if the detendant did not 


appear at the day given, ſince there was no“ de- * Page 42. 


claration, the plaintiff could not have judgment, 

but was obliged to bring the defendant in again 
by proceſs, that he might declare againſt him in 
preſence ; for none can have judgment but upon 
complaint exhibited to the court againſt the defendant 
whilſt in court; but after the declaration is filed, if 
the defendant make default, judgment ſhall be 
given againſt him; becauſe, having deſerted the 
court, he ceaſed to oppoſe the plaintiff's de- 
mands, and ſo ſubmitted that judgment ſhould be 
given againſt him. | 

When the defendant appeared, the plaintiff 
was obliged to declare on the return of the writ, 
and the defendant was obliged to plead, unleſs 
he obtained leave from the court to imparle till 
the next term, which was never granted without 
good cauſe, as when the defendant could not 
plead without the ſight of writings left in the 
country, or the hike. 

This libertas interloquendi ſeems to ariſe from a 
notion of religion, which is mentioned in St. 
Matthew, ch. 5. v. 25. Agree with thine adverſary 
quickly, whilſt thou art in the way with him: they 
looked upon the plaintiff, at the time of declar- 
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ing, to be in his way towards judgment; and that 
therefore, ſince the defendant was ordered by 
the precepts of religion to agree with him, that 
M Page 43- there was a neceſſity to give time for that * pur- 
poſe; and therefore libertas mterloguend: was en- 


tered upon the roll when the writ was general, | 
becauſe the defendant did not know how to agree 
with the plaintiff till he had heard the full de- 
mand of the plaintiff; and therefore then the de- 
fendant might have agreed with him in the coun- 
try, whilſt he was in the way, according to the | 
letter of the text, in which caſe there was no | 
need of a libertas loquendi to be entered upon the | 


roll. 
In the King's Bench they imparled of courſe, 


becauſe they came in on a proceſs, in which the | 


cauſe of action is not mentioned, becauſe the de- 
fendant's proportion was from the plaintiff's decla- 
ration: and fo in acetiams inthe Common Pleas ; 
for the King's Bench giving them leave to traverſe 
on the criminal ſide, when he was alſo charged on 


the civil fide, they likewiſe gave him leave to im- 


parle ; but in ſpecial originals, returnable in an 

iſſuable term, they will not give the defendant 

leave to imparle, becauſe thereby he will put off 

the trial; hut the general practice was to bring 

their original returnable in a term not iſſuable, 

and then the plaintiff declared, and the defendant 

ealily obtained an imparlance, and then the arr” 

+ so called from Was entered on an imparlance roll + by the protho- 
the awardof im- notary, being all that was done the firſt term by 
Pac the court, * and this was the firſt act of the court 
Se 44. after the appearance of both parties; but in the 
King's Bench the bill was filed by the maſter of 

the office againſt the perſons privileged, viz. the 

officers and priſoners of the court; and this file 

| the priſoners and officers were obliged to take no- 
tice of. [Since (by new rules) they are obliged to 

deliver copies to the gaoler when the defendant 

is in actual cuſlody.} This practice in the King's 

' Ben}, 
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Bench created that in the Common Pleas ; they de- 
clared ore tenus, which was only minuted by the 
prothonotary,and likewile the prayer or permiſſion 
to imparle, or the plea; now in conformity to 
the King's Bench they entered a narr' on a roll, 
which was called the imparlance roll; and to 
make upthis roll, as the bill in the King's Bench, 
the attorney delivered in paper the within decla- 
ration and copies of them; the bill in B. R. and 
imparlance roll in the Common Pleas were given 
to the deſendant's attorney; but the bill in the 
King's Bench ſupplied the place both of the ori- 
inal and imparlance roll. 

The prothonotary has two for every court, be- 
cauſe he is ſuppoſed to enter them on the impar- 
lance ; but in the King's Bench the plaintitt's at- 
torney brings his bill ready ingroſted on parch— 
ment, and pays nothing hling, 1t brought in with- 


in the term in * which the proceſs is returnable ; ® Page 4g. 


but it afterwards 44. but the defendant in both 
courts pays for the copy ol the plaintiiF's declara- 
tion at 4d. per ſheet for the whole iſſue; for the 
plaintiff's attoraey is ſuppoſed to ſuperintend the 
entry of them. 

This bill in the Kmeg's Bench, and a copy of 
the declaration in the Common Pleas, tho' it be in 
paper in the Common Pleas, and in the King's Bench 
be only a declaration left in the office, yet it re— 
gulates the whole proceeding in the iflue; for 
trom thoſe pleadings in paper or in the office, the 
mft prius toll is made up, and alter the verdict 
they make up the plea roll from the Ai prius roll, 
and enter the judgment thereon which is indeed 
inverting the antient proceedings; for antiently 
they uſed to make out the 1mparlance roll, and 
then afterwards, when a plea was given to enter, 
they uſed to make up a plea roll; and from 


thence they uſed to tranſcribe the ft pris roll, Vid. Rules. 


and upon the back ol the ff prius roli the verdict 
vas entered, which they uſed to tranicribe upon 
the 
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the plea roll, and thereon judgement was entered; 
and the reaſon why the paper book came in in- 
. ſtead of the rolls of the court, is this, becauſe the 
lance roll. buſineſs increaſed in the Common Pleas, and it was 
not poſhble for the prothonotary to enter them 
* Page 46. upon theroll; and therefore they permitted * the 
| attornies to deliver their pleadings in paper one 
to the other ; and in the King's Bench they were 
permitted to file them up with the prothonotary, 
and afterwards they delivered them up to the 
other in paper only. Hence it is that thoſe paper 
proceedings, are looked upon as the original ma- 
terials to ſettle the nf prius roll; if the materi- 
als vary in the iſſue from the paper proceedings, 
the verdict will be ſet aſide, but they will not let 
them move in arreſt of judgment, till the plea- 
roll is made up, and the verdict there entered of 
record; but they may moye fora new trial before 
ſuch plea-roll is made up. 

2 Dnfren. 153, The prothonotartes were ſcribes, who took the 
- ſeries as of the court, and had the ſame name in the 
Idem 32. courts of the empire; and in the firſt erection of 
5 the court of Common Pleas, there being only three 

judges, each had his prothonotary. 
T The chief juſtice of the Common Pleas was 

conſtituted 29 E. 1. 

 Willam the Conqueror, to make the Norman 
tongue current, ordained that the pleadings in 
the courts of juſtice ſhould be in French, and af- 
terwards they were entered in Latin, that being a 
dead language, and ſubje& to no variation ; the 
French continued till Hill. 36 Ed. 3. then by the 
ſtatute 26 E. 3. * c. 15. it was aboliſhed ; but the 
pleadings continued to be in Latin ; but the pro- 
thonotary, 


2 b — 


F. The firſt chief juſtice of the Common Pleas was conſtituted 
not in the 29 Ed. I. but in the 19 H. 3. when the King's mandate 
was direQed to Robert de Lexinton and to William of York that 
they admit Robert de Ros chief juſtice, Robert de Bellchamp aud 
Regin de Mean, and Robert de Re j<dges of the ſame court, 
July 6, 1233, | 
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thonotary, being uſed to make notes in French, 
fill continued the old way, it being a language 
much ſhorter and more expeditious to take notes; 
of theſe are compoled the year-books. 
5 When the writ was returned, and the parties 
appeared, the countor read the writ to the court, 
and then mentioned the time, place, and circum- 
IF itance contained in the writ, Sc. and the pariicu- 
lar damage accrued to the plaintiff: all this was 
„ afterwards recorded by the prothonotary ; the 
place was neceſſary, to aſcertain from whence the 
[RF pares were to come to try the cauſe; the time 
vas neceſſary, that it might appear the plaintiff 
had cauſe of action before the ſuit commenced. 


4 The entries of the ordinary proceedings in the 
_ & Common Pleas are not by memorandums, as in the 
f King's Bench and Eæchequer; tor as the one was 
, deſigned to determine criminal proceedings, and 


the other the revenue, ſo the proceedings in Ci- 
vil caſes in both theſe courts, not being the origi- 


- 
a nal deſign and principle of their eſtabliſhment, 
F theſe proceedings are the by-bulincſs of theſe 
6 courts, and entered by way of memorandums, and 
in the caſe of an action oi an attorney, which is 
1 the by buſineſs of this court, the proceedings are # Page 48. 
| entered by a memorandum. 
- The declaration in cauſes of complaint being 
1 particularly ſet forth, they conclude, & inde pro- 
_ I dua! ſdtam, which was proflering to the court the 
a teſtimony of the Witneſſes or followers ; and Fleta vid. Fleta 135. 
e ſays, Jud nullus liber homo ponatus ad legem, ne ad 


ie juramieutum per fimplicem loquelam fine teſtibus fide— 
e libus ad hoc ductis, ſed fi ſeclam produxerit, hoc eff 
5 teſtimonium hominum legalium, qui count ractu inter cs 
, habito interfuerint praſentes, quibus a judice exanina- 
lis, ſi concordes muententur, tum puterit vadiure legem 
Juam contra petentem & contra ſectani juam prolatam, 
&i duos vel tres teſtes produxerit ad proband , 0por- 
jat tet quod defenſio fiat per quutuor vel per few, ita quod 


pro 


* Page 49. 


The Hiſtory and Praqice 
pro quolibet teſie duos producat puratores uſque ad duo 


decim. 

When the defendant wages his law, he ſavs, et 
hoc paratus ef! verificare contra rpſum quer, & ſect 
ſuam per legem ipſius, prout cur hic conf. ide ſaci- 
end', Ec. 

But the lav wager then ſtood on ſuch unreaſo- 
nable terms, that they ſoon altered it; and when 


a ſolemn contract with witneſles was produced, 


theſe witneſſes, which were antiently joined to the 
Jury to verily the contraa, could not be over-ru- 


led by a mere oath of the party ; but it was to be 


diſſolved es l;gamine guo ligatur ; ſo the * law wa- 
ger was then denied 3 as likewiſe in caſe where 
they offered to prove fraud in the defendant ; as 
likewiſe on all actions on the cate, and when per- 
Tons were obliged to give them credit, as an at- 
torney for ſees, and a gaoler for meat and drink; 
and ſoit was leſt to thoſe caſes only, where there 
was an original truſt to the defendant's honefty: 
but yet the form of the declaration continued, 
which was in the nature of az r to voriſy by wit- 
neſſes the cauſe of complaint; but again an attor- 
ney that form was never in uſe, but a Petition was 
made by a queritur & wmde petit remedium, becuuſe 
the officers before the diviſion, as being privi- 
leged perſons, could only be ſued in the King's 
Bench, and alter the diviſion each in his own 
court. 

In order of pleading the defendant lends, 
Firſt, To the juriſdiction of the court. 
Secondly, To the perſon of the plaintid, and 

afterwards to that of his own perſon. 
Thirdly, To the count or declaration. 
Fourthly, To the writ. 
Fifthly, To the action of the writ. 
S:xthly, To the action itſelf, in bar thereof. 

Though the defendant, generally ſpeaking, 

can have but one plea in abatement, yet this 
is the natural order of pleading, becauſe by 
this order each ſubſequeut plea admits the 

tormer ; 


(| 
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ſormer ; as when he pleads to the“ perſon of the“ 

laintill, he admits the juriidiction of the court ; 
jor it would be nugatory to plead any thing in 
that court, that has no juriſdiction in the caſe ; 
when he pleac 5 to the cuunt, he allows that the 
plaintiſſ is able to come into that court io !mplead 
him, and he may there be properly impleadec;; 
but in pleading to the count he does not admit thc 
writ to be good; yet 11 the count be vicious, the 
writ is conſequently defiroyed ; ior though ite 
writ in itſelt may be good, yet it is not purtuec! : 
but in pleading tothe writ, he admits the form © 
the count, becauſe by any objections to the jorm 
of the writ, he allows the count to be luthcient in 
orm; it the writ be good, it 1s not to auy pur- 
pole to object to the form of fuch writ, 1! the 
torm of the count be thcreupon inſufhctent; but 
it the count be in {ſubſtance variant, the detend- 
ant may ſhew it any time in arreſt of Judgment, 
becauic the court has no authority to proceed in a 
matter of iubjtance diflerent from the original. 

It a man pleads to the action of the writ, he 
allows both the form ot the count, and the writ; 
tor 1] he admits, that if the form ot the writ and 
count were adapted to the plaintiil's caie, that 
ſuch form is good aud ſufficient, fince to object 10 
the action not quadrating to the plaintiffs“ caſe, 
does admit, that if it be ruled by the count, it 
does allow that the plaintiit Las betore the court a 


count in form {ufhcient. 


I the delendant pled ids 1 in bar to the action, he 
acniits the form of the writ and count, jor he an— 
lwers to the right in demand, and puts that right 
in 11ſue; and thereby admits that there is a ſutlict- 
cnt form to put the right in 1{ſue ; and therefore 
though a man pleads on afſumpſit modo & forma, 
yet the modo & forma does not traverſe the form 
o the writ or count, but the ſubſtauce of the pro- 
miſe only; which is the true reaton why you 
may give another promile in evidence, different in 


time 
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time and place from that mentioned in the decla- 
ration, though not different in ſubſtance. 

But if the defendant pleads a collateral matter, 
this ought to be proved in the ſame manner it is 
alledged, unleſs it goes in bar of the action in any 
form ; ſo that pleas are of two ſorts, either dilato- 
ry or peremptory. 

The fir/t is twofold, (vig.) to abate the writ, or 
defer the proſecution ; that of abatement of the 
writ was by matter thewn dehors, or upon the face 
of the record itſelf; ſuch as were dehors, were 
pleas to the juriſdiction, or in diſability to the 
plaintiff or privilege in the defendant, or ſhewing 
* miſtakes in the writ itſelf ; all theſe were to be 
pleaded in f four days, unleſs ſpecial leave from 
the court, becauſe the perion coming in by pro- 
ceſs of the court ought not to have time to delay 
the plaintiff; but where there is a variance between 
the original and the count, or the bond, and an 
oyer prayed, there the variance may be pleaded ; 
becauſe it was uſual for the pleaders to ſhew it to 
the court, and have the writ abated ; theſe taken 
down by the prothonotary were the original of 
thoſe pleas in abatement : but when the recital of 
the writ and the count itſelf were entered on res 
cord, if there were any material variance, the de- 
fendant might take advantage of it, not only by 
way of plea, but by motion in arreſt of judgment 
after the verdict, or by a writ of error, becauſe 
the writ being the foundation and warrant of the 
whole proceedings, it the plaintiff did not purſue 
it by his count, there was no authority to the cout 
to proceed in ſuch caſes. | 

If the objections appear on the face of the writ 
itſelf, they are always objections to the legality, 
of which the court are judges, and not the jury ; 

| and 


7 Theſe four days were underſtood to be four court or law days, 
in the four enſuing courts; but not four days ia any one and the 
lame term. See p. 9. Note, 
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and therefore, when they were ſhewnto the court 
dy the defendant's counſel, the judgment was 
quod breve caſſetur ; if the objection was not good, 


ed, and there the judgment was reſpondeas ouſter; 
if they pleaded another matter immediately, it 1s 
Iprobable the dilatory objection was not entered, 
© becauſe the peremptory plea was the proper act 
Jat that court. 
But where they ſhewed a dilatory exception, 
and there was judgment that they ſhould anſwer 
over, and they craved a /bertas interloquendi, and 
g {this not ending in any thing peremptory, it is very 
de probable the prothonotary entered on record, 
m from his own minutes, the whole traulactions as 
-an act of the court; but where any matter dehors 
Vas pleaded, and which, if true, would have aba- 
en ted the writ there if they had gone to flue upon 
in Wit, and it was found for the plaintiff ; the plaintiff 
|; had judgment, quod recuperet, becauſe the detend- 
to {Want choſe to put the whule weight of his cauſe up- 
en {Won this iſſue, when he might have pleaded a pe- 
of remptory plea, and going to iſſue on it is like the 
of caſe of double detences before the ſtatute; the 
ee law ſaid if it be true it is a ſufficient defence, and 
e- you ſhall not uſe two precedents : but if the de- 
by WW fendant pleads a matter dehors in abatement of the 
at WW vrit, aud the plaintiff replies, and the deſendant 
fe demurs to the plaintiff's replication, this immedi— 
he I ately refers the replication to the conſideration of 


he writ ſtood, and therefore ought * to be anſwer- * Page 53 


ue the court; and fince, if he * had then referred“ Page 54. 


ut the plaintiff's writ to the court, the judgment 
would have been to anſwer over; therefore, if he 

rit MW at the ſame time refers the replication to the 
y, court to judge whether it is good or not, there is 
„; he fame judgment to anſwer over; but if he had 
nd referred the action itſell to the court to judge of 
— dhe legality thereof, there, that not touching the 
writ depending in court, but the plaintill's whole 

1 demand, it was admitting the truth ol the demand, 
becauſe 
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becauſe ex ficto jus oritur, the court never pro- hi: 
nouncing what was the law till the fact was firß vi 
Tas. ſettled; and therefore the defendant, referring 
the legality of the plaintill's demand to the court, IM be 
admits conſequently the truth of it. | 
RafiaiF 560, The ſecond ſort of dilatory pleas, or temporary Madie 
392, 379 bars, whereby the parol is to demur, till full age; Mow 
and theſe are pleas peculiar to the leudal law; for Hno 
in the civil law the guardian was party to the ſuit no 
inſtead of the infant; and if there was mala fide: Mev: 
his defence, he was to anſwer it to the infant. 
But the wardſhip in the feudal law was of ano- {Wth: 
ther nature, for the guardian has the whole pro- {he 
his in the eſtate, and alſo the marriage of the in- ] 
tant, which was in order to bring him up to arms, I bee 
and to marry to ſuch perſons, as they thought Myr: 
might continue the martial ſtrain, that jo the uh 
„Page 55. ward * might ſubſerve the original deſign of the be 
tenure. | rin, 
Hence it was, that the g ardian was not truſted Var 
with the action, and by conſequence it was a ma, bee 
amongſt them, that the infant could not be party inf: 
to the ſuit: but this maxim was confined to ſuch, ] 
caſes, where the right ol the feud was in demand, Wmu 
and was not allowed to actions touching the pol- Wthe 
leflion; and the reaſon was from neceſſity; ior it fore 
the infant was not allowed to defend his pulleſſion, t 
an inlant would be ſtript of all he had during his {Wdeb 
minority; and ſo of injuries done by an infant, Waga 
Infancy no Plea the parol ſhall not demur, becauſe then a general eau. 
to a tort, 3 Keb. licence would be given {or infants to commit in- the 
om juries; the proſecution of thoſe actions was com- ſcam 
mitted to the next friend, and the delence of the {Wits 
actions againſt an infant to a ſpecial guardian al- 
ſigned by the court; but actions concerning mere 
anceſtral actions continued as they were, that the 
right of the leuds might not be charged during 
minority ; therefore in aſſizes of novel d:fſerfin and 
mortdauceſl the intant had not his age, becauſe 
that was an action brought of his own ſeiſin, or 
| hls 
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his anceſtors dying during minority, becauſe the 
wiſe muſt be ſubſiſted. 


So in a Quare impedit, becauſe the church muſt 
be filled. 


own ceſſor, he ſhall have his age, hecauſe he can— 
not tell what arrears there are; and if he does 
not make a true tender, he loſes the whole for 


I c ver. 


If it be a purchaſe, it feems otherwiſe, becauſe 
that 1s not an ancient feud of the tamily for which 
he was to be in ward. 

But on a ſormedon in diſcender and remainder, 
becauſe voluntas donatoris iu charta ſua maniſeſle ex- 
preſſa de catero obſervetur, and being founded on 
what is exactly expreſſed in the deeds, though it 
be a droitural action, yet it may be purſued du- 
ring minority; but if the tenant pleads a bar by 
warranty and aſſets, there the parol thall demur, 
becauſe that concerns alſo the inheritance of the 
infant, 

But in a formedon iu reverter, the parol ſhall de- 
mur, hecauſe he claims as heir in fee ſimple to 
the reverſion, and not per formam doni; and there- 
fore the right of the fee would be bound. 

But in all caſes on the ſee, as if an action of 
debt on the obligation of the ancgſtor be brought 
againſt the heir, there the parol ſhall demur, be- 
cauſe that lays a burthen on the fee, which by 
the law was to be preſerved intire till the infant 
came of age, fince the profit was gi ven away during 
his non-age to the lord. 


*CHAF. 


So in an attaint, becauſe the petit jury may“ Page 56. 
die. In a ceſſavit by deſcent, though it be of his 9 Rep. 85- 


» Page 57. 
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CRAP. . 
Of the General Iſſue and Pleas to the Action. 
A* they had theſe dilatory pleas, ſo alſo ha! 


they thoſe that were peremptory, which 
were ſo formed, as to divide the matter of Jay 


from the matter of fact, according to the rule i; 


Bradon, | ad quaſlionem juris non reſpondent jurators, 


ron 


1 The annotiſt ſays, that this indeed is 2a maxim in the cis. 
law juriſprudence, but it does not bind an Engliſh jury, for by ti! 
common law cf the land the jury are judges as well of the matte 
of law as of the fac, with this difference only, that the“ Sohle 
or judge on the Bench is to give them no aſſiſtance in determinig 
the matter of fa, but if they have any doubt among themſelves 
relating to the matter of /aw, they may then requeſt him to «- 
plain it to them, which when he hath done, and they are thus + 
come well informed, they, and they only become competent judzz 
of the matter of /aw. And this is the province of the judge on t!: 
bench, namely, to ſhew or Zeac+ the law, but not to take upon be 
the trial of hs delinquent either in matter of fact or in mateer{: 
law. Feen be on Fan pane ze more Birce p. j re Paldo- 
man. Jþzn exp en tzcan Poder ihre, ze peonuld ph r. 
** Edear's laws, c. 6. And again in king Canute's laws 17. Fare 
be» on Fene pcime Biprreop Jre Paldohman. J Szn zxpen ces 
can ze Loder ihr xe ponuld niht: in neither of theſe fun; 
mental laws is there tne leat word, hint or idea that the earl or 3 
derman (that is to ſay, the prenofitus of the court, which is tant. 
mount to the judze on the bench) is to take upon him to judge ti 
delinquent in any ſenſe whatever, the ſole purport of his office is! 
teach (tzcan) the ſecular or worldly law: and if the jury ll, 
after they be thus taught, pass an unjuſt ſentence, they are licht 


to be attainted for the mortal offence of © Lahrlure“ or Nightn 


the law.—See farther the note in page 51+» ** Qui debent e 
Judices.” See allo Britton, c. 98. in the article of attainte, whe 
many different precedeuts ace mentioned, in which the jury u 
manifeſtly judges both of matter of law and matter of fact. Thi 
commen lawy doctrine is alſo ſpecially confirmed and explained tr 
13 Ed. 1. c. zo. in the following words, “item, it is alſo ordainel, 
that the juſtices aſſined to take aſſizes all net compel the j ure 
preciſely to ſay, whether the matter before them be diſſeiſin or ua. 
dum modo voLUERINT dicere veritatem fall, et petere auxilia 
Juſtitiariorum. ** (The jurors mult be left to their free <vill \ 
ſp-aking the truth) ſed % ſponte veluerint dicere quod diſſeih1 
, vel non admittalur eorum veredifum ſub ſuo pericuto.” Whit 
ther diſſeiſin or no diſſciſin, certainly is a int of lage, and: 
3 the jurors are dy this ſtatute declared the ſole and cn 
Judges, 
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From hence it was that they formed the de- 


| murrer, which ſuppoſed the fat; and referred 


the law to the court ; from thence alſo they form- 


ed the general iſſues in every ation, which was 


referring the fact mentioned in the declaration to 
the jury ; and as the court of Chancery formed all 
general and ſpecial writs, ſo the Common Pleas 
formed all general and ſpecial iſſues: 

The general iſſues were contrived in ſuch words 
as were proper to deny the whole fact in the de- 
claration ; thus, if a charge was of treſpaſs, the 
general iſſue was, that the defendant was not guil- 
ty; if he were charged with a debt, that he owed 
nothing; if he were on a ſpecialty, he admitted 
the debt, unleſs he denied the deed, becauſe the 


ſeal continuing, it mult be diſſol ved eo * ligamine Page 88. 


quo ligatur ; ior there was that credit given to the 
ſolemnity of the ſeal, that he could not ſay he 
did not owe, when it appeared by the acknow- 
ledgment of the ſeal, that he was indebted. 

But if the debt were on ſimple contract, then 
he might plead that he owed nothing, becauſe it 
did not appear by the ſeal, that there was any 
debt continuing ; and 1n that caſe he might even 
wage his law, fince, if he truſted to the honeſty of 
the defendant when he lent his money, he was 
obliged to do it, if the defendant denied it on his 
oath, with perſons atteſting to his credibility ; the 
aſſize was a contrivance invented by H. 2. to try 
the right, inſtead of joining iſſue by battle : and 
theſe were taken in the King's Bench, or Common 
Pleas for the county in which they were ſitting; 
but they were adjourned for difliculty into f the 
Common Pleas, as the centre of all civil juſtice; in 
the ancient way they did not join iſſue by battle 
where they could produce the inveſtiture, which 

was 


23 — — 


T At this pericd of time there was no court of Common Pleas 
at Weſtminſicr, all common and indeed all pleas in general were 
red in and by the county in which the cauſe of aQion à role. 


Booth 213, 214, 
215, 270. 


* Page 59. 
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gned by the parties, or when there had been ; 
defcent from the perſon who had appeared tenant 
on the roll; and this trial was called jurata coran 
Juratoribus : the aſſize being invented, and that 
coming in, inſtead of the battle, they pleadedfi 
pleas why the aſſize ſhould not be taken; and! 
where iſſue was joined on ſuch pleas * (though it 
was tried by the recognitors in allize) it was {ai 
that the aſſize, did tranfire in purata : when they 
pleaded what they called a ffut bar to the aflize, 
and ine was joined upon it, they never 1nquired 
ol the ſeiſiu or diſſci ſin, which was called taking the 
athze at large; but i the plea was found again 
the defendant, they proceeded to inquire of da— 
mages only: but if he pleaded only a colourabl: 
bar that is, ſuch a bar where they gave colour, 
then they proceeded to take the alhze at large, 
which was done iu this manner; the aſhze ſhew- 
ing no title in the plaintiff, the defendant would 
ſhew his own infeoffment or inveſtiture; but be- 
cauſe ſuch feoſſment was only evidence that there 
was no diſſciſin, it would amount to the general if- 
ſue without colour; thereforethe defendant urged 
that the plaintiff obtained by virtue of an inveſti- 
ture on which the ceremony oi livery had never 
paſſed, and the validity of ſuch inveſtiture being a 
queſtion of law, was not to be anſwered by the ju- 
ry; and there!ore the plea of his own invelliture, 
which alone wonld have been only evidence of no 
oiffeifin joined tothe plainutt's title, which turned 
on a queſtion of law, and drew the cauſe from the 
jucy to the court, this obliged the plaintiff to ſhey 
by what inveiliture he claimed, and then the aſſize 
* was taken at large on the title of the plaintift ; 
this was done that the plaintiff's title might appear 
o ord, and the plaintiff be confined to give evi- 
dence touching that title, that the jury might not 
wandcr from that evidence; and 1t they did, they 
might have proper evidence, to convict them on 
attaint, having ſomething on record to which they 
might 
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might apply their evidence. If an infant plead a 
flat bar, and the bar 1s found againſt him, yet the 
aſhze ſhall be taken at large, becauſe the law not 


allowing the parol to demur in this action, which 


was feflinum remedium, 10 they inquired of the ſeiffu 


and diſſciſin, that the infant's whole title might 
be before the court and might not ſuffer by his 


pleading. Whenever the plaintiff miſſed his time, 


Jor was barred in the aſhze, he was driven to the 
7 writ of right: but when the defendant had the ad- 
vantage, to ſecure his poſſeſſion, he might chuſe 
T whether he would join iſſue by battle or by aſſize, 
ſince there was a recent diſſeiſin; ſo that the plain- 


tiff had the firſt choice in the writ of aſhze ; but if 
he miſſed his time of choice, the election was in 


the defendant. 


The pleadings in other actions were ſettled con- 
formable to what was done in the aſhze ; for they 


gave the defendant, if it were a matter of fact, the 


liberty of pleading “ the general iſſue, or traver- * Page 61. 
ling any material point of the declaration; but he 
could not plead a plea that amounted to the gene 
ral iſſue, for pleas that amounted to the general 
iſſue were only facts on which the iſſue might be 
turned in evidence; and therefore were not iſſues 
of fact to be returned to the court, but matters of 
evidence to be determined by a jury; and conſe- 
quently not a good plea, becauſe they drew to the 
examination of the court, what was proper to be 
determined by the jury; but they gave the de fend- 
ant leave to traverſe any material point in the 
plaintiff's declaration, in order to bring that one 
ſingle point in iſſue, and to which they might ap- 
ply their evidence alone: ſo that if the jury on 
that point gave a corrupt verdict, they might be 
more eaſily attainted, which was not ſo readily 
lone on a general iſſue, where the matter was more 
complicated ; therefore in debt for rent, if it were 
by deed, they might .plead non eft factum; if it 
were without deed, non dimiſit, or nothing in ar- 
rear, 


* Page 62. 
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rear, or that they never entered, unleſs it was by 
deed, and there they were eſtopped by their own 
acceptance ; and yet all thoſe points were in iſ- 
fue on ntl debet ; and nil debet was a proper iſſue 
for rent, notwithſtanding the indenture, becauſe 
an indenture did not acknowledge a debt like an 
obligation, * ſince the debt accrued by ſubſequent 
enjoyment; and therefore he was not eſtopped by 
the indenture, to ſay he owed nothing. As in at- 
ſize the defendant might ſhew to the court any 
matter by way of bar why the aſſize ſhould no: 
be taken, ſo in all perſonal actions he might ſhey 
any matter to the court why the action did no: 
lie; and this was proper to ſhew the court, and 
not the jury; becauſe it was a matter of law hoy 
far the action lay, and not a matter of fact whe- 
ther a declaration was true; and there ſuch queſ- 
tions were produced to the court, and not to the 
jury, ince they were firſt queſtions of law, whe- 
ther ſuch bars properly diſcharged the action; bu 
they might be traverſed whether true or not, 
which ſubſequently drew them to the examinati- 
on of the jury. 

But, if the defendant plead to part, he mul 
traverſe the other part ; bccauſe the other matte: 
remains ſtill a fact to be tried by a jury, there 
being, no queſtion of law moved concerning it; 
but if the plaintiff did not pray judgment for tha 
part unanſwered, it was a diſcontinuance, becauſe 
he did not inſiſt on the judgment of the cout 
for want of an anſwer, nor had put it into any 
proper way of examination; and being not pu 
under examination by the defendant, nor prayed 
by the plaintiff to be adjudged as a * matter, ad- 
mitted by the defendant, it was a queſtion out o 


court, fince the plaintiff by not following it to: 


proper determination has diſcontinued it. What: 
ever made the {aft complained of to be lawful wi 
matter of juſtification, and to be ſhewn to tht 

| court 
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court; becauſe the court was judge what was 
law and how far the fat, if done, was lawfully 
done; the jury were only judges whether the fact 
was done or not: therefore on not guilty of 
the treſpaſs, the defendant cannot ſhew licence to 
prove there was no treſpaſs, becauſe though the 
licence makes it no treſpaſs, yet he ſhews that li- 
cence to an improper juriſdiction, vz. to the 
jury, who are not proper judges of the law : ſoif 
he ſhews a releaſe of debt to a jury, it is no evi- 
dence on mil debet ; becauſe, though the releaſe 
makes it to be no debt, yet he ſhews it to an im- 


| proper juriſdiction : but though a man muſt ſhew 


all matters to the court that affirm the fact com- 
plained of and diſcharge it, yet where any thing 
goes in denial of the fact, there it muſt be given 
in evidence on the general iſſue ; becauſe whatever 
denies that cauſe of complaint 15 matter proper to 
be exhibited to the jury who are judges whether 
the fact was done or not: therefore actions of 
trover and Habe (which are modern inventions 
in ſome cafes to get rid * of the law-wagers which * Page 64. 
lay in the ancient actions of debt and detinue) 
were ſo formed, that almoſt every thing may be . 
given in evidence on the general iſſue: thus in 
trover, the plaintiff declares on the property of 
goods and chattels, and that they come by finding 
in the defendant ; whatever matters were alled- 
ged that confeſs property in the plaintiff, will inti- 
tle him to his damages ; and whatever denied it, 
is on the general i{fue; and therefore levying by 
diſtreſs, releaſes, or the like (which were ancient- g Mod. 92. 
ly pleaded in this action are now given in evidence; N 3 of 
becauſe they diſaſhrm the property of the plain- — they 
tiff on which his action is founded: ſo in aſſumpſit, pleaded to the 
the action is ſormed on a contract, and the treſ- tang 
paſs to the-plaintiff is in the non-performance of is given ia evi. 
it, and the iſſue being no aſſumpſit inſtead of the — 290 
old iſſue which was not guilty, as non dimiſit was Noy 56. * 
the old ifſue on an action of debt upon a leaſe, Str. i022. 

E 2 and Lev. 142. 


„Page 65. 
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and non detinet on the detaining of goods; yet on 
this iſſue every thing may be given in evidence 
which diſaffirms the contract, for that goes to the 
giſt of the action; ſince if there be no contract 
to be performed at the commencement of the 
action, there could be no treſpaſs for the non- per- 
ſormance of it; and therefore a releaſe goes to 
the giſt of this action, for it ſhews there was no 
* contract at the time the action was commenced; 
(for as in trover he muſt have a right to the thing 
declared on, ] ſo here every thing that ſhews the 
contract to be void, as non-age, or more money 
loſt at play than the ſtatute allows, may be 
given in evidence on the general iſſue ; for on a 
yoid contract the plaintiff has no right to any ac- 
tion ; therefore this and the like goes to the giſt 
of the action. Note, that the giſt of the action is 
the fraud and deluſion that the defendant hath 
offered the plaintiff in not performing the pro- 
miſe he had made, and on relying on which the 
plaintiff is hurt; and therefore what goes to ſhew 
that there was no contract, or that it was perſorm- 
ed, or paid, or releaſed, or that there was no con- 
ſideration, and diſcharged, goes to the giſt of the 
action; becauſe there could be no deluſion or 
fraud to the plaintiff at the time of the action 
brought, nor could he rely on that which had no 
being; and therefore theſe matters need not be 
pleaded, but may be given in evidence on the ge- 
neral iſſue. | 

But aatiently, if there was matter of law, 
though it amounted to a negation of the declara- 


tion, yet it might be exhibited to the court with 2 


concluſion to the country ; this was thought a 
proper way to exhibit it to the court at firſt, when 
the proceedings“ were ore tenus, becauſe it ſaved 
the time and expence of trial, and fince being a 
matter of law it was ſound ſpecially by the Jury, 
and returned back to the court; from hence 
came the ſpecial iſſues of aon eff factum, as that the 

obligor 


*F 
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obligor was covered or not lettered, or that it 
was not ſo read to him, and ſic non eft faftum ; ſo 


in trover and aſſum pſit they pleaded a releaſe, or 


infra atatem in an aſſumpſit, becauſe they are mat- 
ters of law, though they are a negation of the 
plaintiff's declaration, and were therefore proper 
to be referred to the court in the firſt inſtance : 
but matters of law, which do not go to the gilt of 
the action,. but to the diſcharge of it, even in theſe 
new framed actions, are to be pleaded, as the ſta- 
tute ot limitations; and ſo if a leſſer ſum be paid 
beſore the time, becauſe that is not a performance, 


| which deſtroys the being of the promiſe, but a 


collateral agreement, that ſupplies the perform- 
ance of it. | | 

In all pleadings, where-ever a traverſe was firſt 
properly taken, the iffue cloſed; and therefore a 
tra verſe cannot be taken on a traverſe; if a tra- 
verſe be taken to the declaration, it deſtroys the 
plaintiff's action; if to the bar, it deſtroys what is 
{aid in avoidance of the action ; and if to the re- 
plication, what was ſaid in avoidance of the bar, 


& fic de cæleris; and conſequently, “ where a“ Page 67. 


ſubſequent traverſe is taken, the reſt ſtands con- 
lefſed. 

If a man demurs to part, and takes iſſue on the 
other part, or if the declaration be againſt two de- 
tendants, and one demurs, and the other takes 11- 
fue, the court {hall determine which they pleaſe 
hrit ; for in both caſes there are two iſſues, the 
one in law, and the other in fact, each of which 
is independent of the other; ſince wherever there 
Is a demurrer quoad that perſon, it is an admittance 
of the fact; but the defendant ſhall never plead 
and demur to the ſame fact, becauſe that is a du- 
plicity, that draws the matter to two different ex- 
aminations; fince the demurrer is to be tried by 
the court, and the fact by the jury: and it would 
de expenſive and vexatious to follow the matter 
a both judicatures ; ſor then a man would always 

E 3 demur 
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demur ſpecially for time, and if he was over- ruled 
then he would deny &: but if thedeclaratio, 
be not a ſufficient foundation for the court to giv: 
indgment upon, this may be moved in arteſt o. 
100g ment alter verdict ;>becauſe judgment cannc 
e given, when it appears, that though the fas 
be found for the plaintiff, yet he has not ſuffc:. 
ent cauſe of action: and a demurrer admits th: 
fact to be true, and refers the law arifing on th. 
Page 68. fact to the judgment of the court; and “there. 
fore though the fact is taken to he true on fſuct, 
demurrer, yet if it ſtates no legal fact, the cour 
has no foundation on which to make any judy 
ment. | 
The ancient practice was, that if the matter 7 
law on the demurrer was eaſy, the court determi— 
ned it immediately, whilſt the parties were both 
in court; but if it went over to another term, th: 
plaintiff ſerved the defendant with proceſs ad ar- 
diend' judicium ; and if he appeared not at the pro- 
ceſs, judgment was given againſt him: but on! 
real action there were two days given before judy 
ment was given; for if he was ſerved with proce! 
ad audiend judicium, and he made default, this wa 
recorded, and further day given; and if at that du 
he did not appear and fave his default, then jucg-W & 
ment was given againſt him. Pp 
This proceſs vaniſhed in perſonal actions uber u 
a defendant could make an attorney; for, after the 2 
iſſue cloſed, the attorney was always preſent as , 2 
officer of the court; and therefore it had been in- © 
congruous to have demanded the defendant whe: 
he was in court by his attorney; and therefore the — 
plaintiff may diſcontinue his ation by not follos- 
ing of it, yet the defendant was not demandabl: 
after he had appeared as he was of old, being i . 
Page 69+ court by his attorney: * but as in Chancery defend: fo 
ant anſwers iz propria perſona ſua, and not by i " 
torney (as there is no attorney there on record 4. 
for the clerk that appears for him only ſhe 5: 
| tha 
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that his client is in court, and is not put in his 
place ad lucrand vel perdend, as at common law) 
thence is the /ubpana for the defendant to come in 
and hear judgment: ſo, in real actions, the defen- 
dant was obliged to appear himſelf ; becauſe his 
inheritance was concerned, and theretore they 
would not give judgment final in the abſence of 
the party: therefore they ſummoned him at x; 
prius : in a perſonal action, the defendant was 
called : becauſe it was not preſumed that the attor- 
ney, who was an officer of the court, was attend- 
ing at the vii prius in the country, whence they 
called the defendant himſelf ; but then by the fa- 
tute of Weſtminſter, the judgment, if he did not 
appear, was taken by default, as aforefaid. 


Ar. Yh 
The Jury Proceſs. 


N ſettling the law in the courts above, they 

had the matter of law decided f by the 
king's juſtices, but the matter of fact by the 
pares; and therefore the jurata were to be ſum- 
moned from the place where the fact was laid, 4 
and antiently from the very hundred where it 
aroſe, ſince thoſe fats were determined in the 
court of the hundred; but becauſe it was difficult 
E 4 to 


1 


Who were the k'ng'3 juſtiees, ſee the page following. 

This poſition is wholly incompatible with the common law, for 
the jurata were the ſole judges both of the law and the fact, and 
for that reaſon were not only ſummoned from the four decennar= 
ries neareſt adjoining the place where the offence had been com- 
mitted, but were ever reſponſible themſelves to make good the 
damages ſuſtained by the plaintiff if the defendant fled from juſtice. 
See Edward the Conteſſor's laws, confirned and enjarged by 
Witlam the Conqueror. chap, 20s 


Page 70. 
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to get twelve freeholders in every hundred, the 
court contented themſelves with four, and after- 
wards, (iz) 21 El. c. 6. if two appeared it 
ſufficed ; if ſuch perſons were not returned, the 
array was challenged on the polls, if they were 
not hundredors; and this was to ſecure, that 
ſome at leaſt of the pares of the hundred might 
be at the trial of every fact, in order to have the 
ſame ſettlement of the fat by the men of the 
neighbourhood, as was uſed by the feudal court 
for the deciſion of right there; ſo that the jury 
were originally nothing but the 1 pares of the 
lord's courts transferred into the king's court, 
by a particular writ; but now by the ſtatute for 
the amendment * of the law, thoſe hundredors are 
not neceſſary, for the venire is awarded de cor pore 
comitatus, unleſs in criminal matters, and upon 
penal ſtatutes. 

The jury when impanelled judged under the 
penalty of an attaint in the old law, as appears by 
Glanville; if a falſe judgment was gi ven in the 
court below, f and they were arraigned for this 
falſe judgment in the king's court, they were 
obliged to wage their battle, not by an extrane- 
ous perſon, but by one of themſelves; and if they 
proved recreant, they loſt liberam legem, the lord 
loſt his court, and the whole court was in mzſer:- 

cordia. 


} Not pares of the Lord's courts, but pares of their own de- 
cennarties ; for free-men, fimply ſuch, were admiſſable to the 
lord's court, but free-So/ders only were admiſſable to fit in judg- 
ment upon a decennary free-5-/der. For inſtance, the ſervants 
of a great baron being in plegie domint ſur, became ib fats 
freemen, but theſe free-men were not compares With ſucht -ee- 
holders who lived ſub corum prepris plegio. For the latter 
were ſureties or bail for one another, but the great-baron ſingly 
was ſurety or bail for / his domefiic ſervants. 

I The court be/ow means either in the decennary court, the 
court-baron, or the hundred-court ; for the higheſt court (or what 
was then called the regs Juſticia) was the county- court. In the 
29 cap. of our firſt Henry's laws, intitled, ** gui debent eſſe iudices 
regis, * are the following words egi judices debent eſſe 


'omnes barenes comitatus gui liberas incers terras Jaberet, per 


ques debent cauſe fingulerum ulterna f reſceutiene trachari.“ 
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cordia. Gla. lib. g. c. 9. fo. 66. Inſtead of this,cam 
the Norman way by a grand jury of twenty-four; 
but the perſons, if convicted, were under the 
ſame diſabilities with a champion recreant in ſuch 
acaſe, for they loſt /zberam legem, and they recet v- 
ed the villanous judgment, which every cham- 
pion r ecei ved, that, maintaining another's right by 
battle, failed ; for their verdict was the afterting 
of the right of the perſon for whom it was given. 
But this was ſo ſevere a judgment, that they al- 
lowed all manner of evidence in ſupport of 
their verdict ; but againſt the verdit they ad- 
mitted none that was not given at the former 
trial, becauſe the jury might give in their verdict, 


not only on the evidence given in *court, but on * Page 92. 


their own knowledge ; and therefore whatever 
other ways they came tothe knowledge of the 
fact, they might give in evidence for the ſupport 
of their verdict ; but the evidence not offered on 
the trial can never be brought againſt them, be- 
cauſe ſuch evidence might have altered their 
judgment had it been given; and the want of 
that light, which the party neglected to offer, czn— 
not couvict them of a fallity, which, if it had been 
offered, might have founded a different verdict. 
The fame proceſs that was uſed in the lord's 
court to bring in the parties and juries (v:2) ſum- 
mons, attachment and diſtrefs was uled in the 
King's court; for the venire anſwers the ſum- 
mons; the hubeas corpus ꝗ the attachment; and 
the dt ringas is the ditireis infinite; and then as in 
caſe of the king they often drop one proceſs, as 
in treſpals the ſummons, beginning with the 
attachment, ſo in the king's bench and exchequer, 
when the criminal bulinels was tranſacted, and 
the king's dues demanded, they dropt the habeas 


co pit, 


3 


T The habeas corpus 15 widely dilerent in its effect from the 
ehe Rt; For by the former writ, the body is taken into cuſs 
«ly ; by the latter, only goods and chattels. 
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corpus, and proceeded on the diſlringas; the | 
ſummons was omitted in treſpaſs, that the offen- | 


der might not fly trom juſtice by notice ; but it is 
not preſumed, till the coatrary appears, that the 
Jury would not obey the ſummons ; but in the | 
* Page 73. king's caſe, if they did diſobey, * they made uſe 

of the ſtrongeſt proceſs, ( viz. ) the di/tringas. 
If all the jury did not attend on the habeas cor- 
pus, or diſtringas, which was to bring them into 
court, there were undecim, decem, or oo tales, ac- 
cording as the number was deficient, to torce 
others to the king's court to try the iſſue ; this 
was without ſummons or venire, becauſe it wa; 
ſuppoſed that the firſt habeas corpus and diftrin- 
gas had given notice to the vicinity, tat they 
ought to appear; and therefore the ſupplemen— 
tal jury were forced in without a particular fſum- . 
mons to them. t 
It was wiſely foreſeen by Ed. 1. that when he 1 
deſigned no further juſtices in eyre to diſpatch bu- 
$ fineſs in their proper counties, that the jury mul: 
be brought up to the courts above, which would 3 

occaſion great expence, and great conflux of peo- 

| ple to the courts, and thereſore he conſtituted” tne 6 
writs of niſi prius, that the matters of the lag h 
| might be tried in his own court, and the facts in t. 
the country; and thereon there was aperſect uni- 
formity in the law, tor the ſame juſtices it ine rant 


. . . . 7 . . a 

in vacation time, who tried the fact in term time- ; 

ſettlec . 

. t. 

1 tl 

} The ſummons was not omitted in treſpaſs, for the reaſon 4 

| tete athigned : for the defendavt might fly from juſtice as ealily | 
14 upon the diſtringas of his goods ad chattels, as upon ſervice of t] 
the ſummons : but in matte of treſpaſs, ſuch as maihem, fal'e 0 

impriſonment, pound- breach, battery and the like, the ſummon 1 

| was omitted only to haften the prolecution in the inferior courts, | 
; as Britton well obierves, S7 /e plea ſeit ailloures gu'er notre court, CC 
et ie dejendant ne vient pas, et ne ſe faiſſe pas efjſorgner, ni FX 
veulent que le jugemen! ne hit jamais delayer jus gu & le quar- / 

| ire jcur, mais tantd? ſei: awards le premier jour par le ſurettiei 5 


{de blaintiffe) que telies Jiftrejes ſorent retenues, et que bn. th 
me preion Pius, el tjnent de Cours en court,” ec 
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ſettled the law; and henceforward when they 
found this anſwered the expectation, the juſtices 
in eyre were totally diſuſed. 

The manner of contriving it, was to direct 
the venire to return the jury at ſome day the next 
term, unleſs the juſtices prius tals die & loco wene- 
riat ; and thus the z/z prius was at firſt on the vent - 
re, and continued in that manner from Ed. 1. to 
Ed. 3. for though there were no iſſues returned 


* Page 74. 


on the venire to make them appear at u pros, 


et it was ſo much a greater difficulty on them to 
appear afterwards at Meſimin ſter, whichif they 
did not, the diffringas iſſued, that it had its effects 


to bring them in their proper counties; the writ. 


was Contrived to command them to come into 
court, becauſe it wouid have been improper for 
the court to have commanded them to come in- 


to any other place, ſo that their appearance be- 


tore the juſtices of aſſize is an excuſe for their 
non-appearance in bank ; hut il they did not ap- 
pear at the aſhze nor at Weſtminſter there iſſucd 
an kabeas corpus and diſ/ringas lo bring them up. 
By Weſtm. 2. cap. 27. the defendant might be 
eſſoined in an aſſize or it prius the fiiit day; 


but if he had an effoin at uiſi privs the inqueſt wa 


taken by default in aſſize. 

By the /tatute of Marlbridge, cap. 18. poſiquam 
aliquis poſucrit ſe in inquiſttionem aliquam, non habe - 
bit mt unicum efſ,nium ; and the ſtatute not limit- 


ing they time when * the efloia ſhould be taken,“ 


they might take it on the d://ringas ; fo that when 
the jurors to ſave the peualty had come on th 

diſtringas, one of the parties eſſoined himſelf, and 
the jury after much expence and trouble were 
obliged to return » infectu; tur this incon- 
venience, a remedy was drawn from eim. 2 
cap. 27. which ſays, poſtquam aliquis poſuerit ſe in 


gs aliquam proxumuns diem alloynetur ei 


elſomum : and the proximus dies vas the return of 


the venire, and then by this conſtruction they 
got rid of the effoin at u ius; ſor they mad 
+! 
th 


% 
— 

> 
— 
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the venzre returnable at a day within that term 
in which iſſue was joined, and the defendant 
was obliged to be in court during that whole term, 
ſo that they made a proximus dies in the ſame 
term that iſſue was joined; and there was no 
miſchiet in this, becauſe, after the parties had 
leave to appear by attorney, they were diſcharg- 
ed themlelves from a conſtant attendance in 
court, as their attornies conſtantly attended for 
them; hence the dies datus was omitted in the 
Common Pleas in the award of the wenire, becauſe 
the party being in court that term in which iſſue 
was joined, continues in court by his attorney 
during the whole term; but yet the proxim' dies 
alter iſſue joined, muſt be the day of the return of 
the venire, and by conſequence the time “ when 
he was to calt his eſſoin, then he had no other 
day to do it by the words of the ſtatute ; and by 
this conſtruction they got rid of all the eſſoins 
on the behalf of the defendant at the day in u 


P ius. 


Alſo there was no dies datus on the return of 
the diſiringas, becauſe the inqueſt might paſs, 
though the defendant made default at the day 1n 
nift prius ; and therefore it was not neceſſary to 
give him a day there; yet if he reaſſumed the 
conſideration of their giving judgment, they iſſu- 
ed a diſtringas ad audiendum judicium to give a day 
to the party, that nothing might be determined 
in their abſence: but in the King's Bench they 
gave a day on the return of the venire, becauſe 
anciently the King's Bench had not buſineſs 
enough to fit the whole term de die in diem, and 
therefore they adjourned from one day to ano- 
ther; they gave aday to the parties to be preſent 
when they ſat, but there was no day given to the 
parties on the di/{111gus, for the fame reaſon as in 
the Common Pleas, diz. becauſe the inqueſt might 
be taken by default. 

The ancient practice of the deſendant being 


ciloinable of the wenzre, was a great miſchief in 
this 
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this proceſs; becauſe, if he did not appear, the 


jury was afterwards obliged to appear in bank; Second. 


and there was another miſchief in this proceſs as 


it then ſtood, * the parties, not ſeeing the panel * P age 77. 


beforehand, they could not be prepared to make 
their challenges ; the firſt of theſe miſchiefs was 


ö pretty well remedied as to the plaintiff by laying 
the coſts on the defendant where the plaintiff 


prevailed ; but the ſecond miſchief had no remedy 


ll 42 Ed. 3. c. 11. whereby it is ordained, that 
no inqueſts but aſſize and delivery of gaols be 
taken by writ of i prius, or other manner at 
the ſuit of great or ſmall, before the names of all 
them that ſhall paſs in the inqueſt be returned 


into the court, and the neareſt and moſt ſuffici- 


ent; and this ſet the proceſs on the ſame foot it Reg 178. 


now ſtands. | 
From henceforward they could not place the 


| mſi prius in the venire, as was directed by the 


fiatute of Weſtminſler 2d. becauſe it is directed 
that no inqueſt be taken at ff prius till the in- 
queſt be returned in court, and therefore the 
clauſe of fi prius was taken out of the genire, 
and placed to the habeas corpus and diſtringas in 
the reſpective courts, which was ſo awarded on 
the roll in the gurata; this had many good eſſects; 
brit, for that the plaintiſf and defendant knew 
the names of the jury in order to challenge. 2dly, 
the deni re being returned, the defendant had no 
eſſoin on the habeas corpus and diftringas, but was 


obliged to appear, or elſe by Weſtminſter 2. * cap. Page 58. 


27. the inqueit was taken by default, as if he 
had appeared, not that there was judgment given 
lor default, becauſe having the day at uiſi prius, 
from whence he might be detained by inevitable 
neceſſity, they thought it too hard to give judg- 
ment againſt him for the default, without allowing 
him to excuſe it; yet the inquilition was taken 
that the plaintiff might not be delayed, as it was on 
the ſecond default of the defendant on the aſſize; 

ſo 


Page 79. 
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ſo that when a wenzre had been returned, there 
was no eſſoin on the diſtringas. 

The ſecond advantage was, that the jury on 
the nift prius were fined if they did not appear; 
and therefore the clauſe in the diflringas is, quod 
habeas corpora eorum coram nobis apud Weſtminſter 
die lune prox. poſt, vel coram Juſtice noſtris ad . 
fas in com” tuo tenend” aſſign' ft prius die, &c. Since 


they could fine them on this proceſs according to 


their offence, they granted ni prius in the enſu- 
ing diſtringas, and did not compel them to try it 
at bar, which was more convenient than the an— 
cient way, where the appearing juror was obliged 
by his companion's default to come up to Weſl— 
minſler; but now every one had iſſues returned on 
him for his own default, and ſtill the aſſize conti- 
nues the name of niſi prius. 

* But to explain this further, we muſt conſider 
how theſe continuances are made after iſſue is 
joined; if it be an iſſuable term, the venire is 
made returnable the laſt day of the term, without 
any miſe: prius in it, as it anciently was, and from 
that day the diſlringus 1s teſted with a nit prius re- 
turnable at the day in bank; if iſſue be joined, 
and they do not go to trial the ſame term, then 
they award a verve on the roll, returnable the 
ſame or the next term; and if they do not go to 
trial, they continue the proceſs by a vic" non miſit 
breve, and then there is on the roll a new ven: 
awarded till the vacation, when they go to trial, 
and when they are going to trial they take the 
roll and enter the continuances to the diſtringas, 
which award of the diſringas is never entered on 


Caliel the Day the plea roll, but only at the 1ſt day of next tern 


in Bank 


after the aſſiaes; when the poſtea is returned, they 
enter it poſſea conlinuato inde proceſſu, v hich is ; 
recital of the continuance warranted by the ni 
prius roll; the reaſon of this practice is, that if 
they had entered the award of the difirjngas on 
the plea roll, and had not gone to trial, Wy 

muf! 
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muſt from thence award an alias and pluries 
diſtringas, Which would have obliged the jury 
„ and in terms not iſſuable: by 
this practice they ſaved all trouble and expence 
of that nature, and yet they continued the acts 
of the court as well, for ea continuato inde pro- 
ceſſu ſhews on the plea roll that the laſt award of 
the denire in the former ſorm was continued to 
the day in bank by the proceſs, vig. by the diſ{rin- 


to come in ter 


gas, and the award of the diſtrin 


gas Was not ne- 
cellary to be entered, ſince it was-an act relating 
to a trial gut of the court, and not in the court it- 


* Page da 


ſelf ; and therefore, preparatory to the trial, vas 


formerly entered on the ift prius or iſſue roll, ſo 
ealled, becauſe on it the pleadings were entered 


to the iſſue at that time; and as it was unneceſſary 
to enter the continuance on the plea roll, ſo it 


was not expedient, 


becauſe ſuch continuance 


would have embarraſſed the parties and jury; 
and therefore a general entry was thought ſuffi- 


cient on the ii prius roll; they enter the de- 
claration and pleadings to the iſſue joined, toge- 


ther vit the firſt award to the venire ; but to ſave 
the trouble of ſuch entry of continuances, they 
enter the placita of the term in the vacation, 


when they go to trial, at the bottom of the »/7 
pruus roll, between the award of the venire and the 
Jurat roll; and this ſhews the judge of aſſize that 
it was an iſſue continued to the laſt term, and is 
a warrant to the oflicer above to continue the ve- 
ni re until the time of iſſuing * the di/{ringas : 
hence in the Common Pleas they make no placita 
at the battom when they go to trial the ſame 
term iſſue is joined; for that would apparently 
be unneceſlary, ſince ſuch lueita came inſtead of 


the continuances : but in the King's Benck they 


always entered the plucitoa, though they went 


to trial the ſame term; becauſe ancicntly the 
continuances in that court were from one Gay to 
ayother in the fame term: aud it is to be noted, 


that 


* Page 31. 
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that in the Common Pleas there was anciently 
a continuance roll for the jury prgęeſs; ſo that af- 
ter the genie was awarded, and 1 jury proceſs 
was continued from term to term, they entered 
the continuance on a roll of that day, to which ſuch 


proceſs was continued, entering up the ſtile of 


the court on the top ol ſuch roll, and numbering 
the roll; and ſo when it continued to a ſubſe— 
quent term, they entered on the continuance rol} 
of that day in the ſame manner ; aud when the 

poſtea came up, then their entry was made in 
this manner, poſſea continuato proceſſa pred” inter 
partes prad. per jur' pontt” inde inter eos in reſpectum 


| huc 1% ; ad tunc diem ſcil' in offab. ſancti tromtat', 
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Raſtall 288. 


of mft prius, which gives authority to the Judge 


mf! quſficiar' prius, &c. 


And when ſuch records were ſent for by writ 
of error at the end of the judgment, they ſent 
the placita of the particular times of continuan- 
ces to warrant that part of the roll that mentions 
the continuato inde proceſſu ; and this is evident from 


Faflall's entries, title error, in a notable roll in 


the 5 Ed. 4. where the very number of gach rol! 
of continuance 1s entered at the foot of the judg- 
ment: after 32 H. 8. 30. the continuance rol! 
was dropt, becauſe by that Hatute, all diſcontinu- 
ances were cured after verdit; and therefore 
they only entered on the plea roll the award of 
the venzre, Which they continued as before-men- 
tioned by a vic“ non miſit breve ; but now that 15 
dropt, and they only enter Foftea continuato ind: 
proceſſa inter parties prad', entering the verdict 
returned on the peu; and they need not on the 
foot of the record enter any continuance, ſince 
the want of a continuance is cured after verdict; 
but they enter the placita and the award of the 
diſtringas on the xift prius roll, to be an authority 
to the judge to try the cauſe, 

The day at nf ius and in bank are in con- 
ſideration of the law the ſame ; becaufe the writ 


to 


of the Court of Common Pleas. 


to try the cauſe in the county, is inſtead of the 
court; and therefore the poſtea certified by him 
on the day of bank is the ſame as if the jury had 
come up to the court; and this (as was ſaid) is 


for the eaſe of the ſubject, that the jury and 
* witneſſes may not be brought out of their pro-“ Page 83. 


per county. 
If a ventre is awarded, and they do not go to 
trial the next aſſizes, but it hes for ſeveral terms, 


che continuance may be made by a vic' non mi 
breve ; but if a uiſi prius be awarded, and ſome 
of the jury appear, and the panel be not full, fo 


that the trial is not carried on, they only enter 
thoſe of the jury that appeared, et alii non venerunt, 
ideo reſpecrueuntur to the next term pro deſectu ur; 
and at the day in the next term they award an 


alias diſtringas to the next aſſizes with a iſi prius vid 6 Hen, 


A P. V. 
The Venue. 


O the ſettling of the uiſi prius, they obliged 
the plaintifi to try the action where it ac- 
crued ; and the altering the venue began in the 
King's Bench, and was transferred from thence 
into the Common Pleas. 

The venire was to bring up the pares of the 
place where the fact was laid, in order to try the 
ue; and originally every fact was laid in the 
place where it was really“ done; and therefore 4 
tne written contracts bore date at a certain place, 
and the treſpaſſes on land, were in their own 
nature local, and the decenna was reſponſible for 
tne appearance of the parties within their diſtricts: 
but when the cuſtom of decennary began to w_ 

ou, 


until the next term. 6, 2. 
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off, and men could go from place to place, and 
the king's writ iſſued to any place where the de- 
ſendant reſided, from thence they ceaſed to date 
their contracts at any place, that ſo they might 
ſue them at what place they pleaſed; for before 
the capias, the proceſs by attachment and diftref; 
could be only executed where his goods were, 
and this begot the diſtinction between franfitor) 
and local actions; for the former related to goods 
and chattels, and followed the debtor where-evet 
he could be found; but the latter related to lands 
and tenements, and ſo the proceſs was general, and 
on the lands, tho' in treſpaſs vi & arms, the pro- 
ceſs was on the perſon, but created no inconve- 
nience, becauſe it was an action that was generally 
between neighbours, and the perſon had no occa- 
ſion for a writ into a foreign county in order to 
find the defendant. 
In the tranſitory actions, the plaintiff had liber- 
ty to chuſe his venue, being ſuppoſed to lay i 
where the fact was done, and that it was done in 


© Page 85. the county where the“ writ was brought : but 


if the writ ſollowed him into a foreign county, he 
having'fled from the place where the fact wa; 
done, the plaintiff was at liberty to chuſe from 
what vicinity the pares ſhould be ſummoned, a 
the defendant had deſerted the place where the 
fact was done or the contract made, and other 
places were all indifferent. 
But the deſendant could not by his plea alter 
the venue, unleſs the matter pleaded was local. 
The reaſon 1 of the diſtringas was that where 
the decenna's were broken, there people were cb: 
liged to anſwer locally, the plaintiff was neceſſita. 
Tot 


6 


This diſtinction is of modern date. 

According to the annotator the law of decennaries in tt: 
laws of Edward the Conſeſſor differs entirely from the law lte 
laid down: for (as he ſays) the decenna's were always to be tent 

ull and to aſcertain whether they were or were not full was ot 
of the principal eaquiries in the eyre. | 
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ted to ſeek the defendant, and to ſummon or at- 
tach him in the county where he reſided, and the 


county was put into the margin; the record be- Lancelot“ « 
gins, that the defendant was ſummoned or at- 144. 


tached as 1n that county ; and this notion ſeems 
to be borrowed from the canoniſts, where the 
rule is, quod act᷑or d:bet ſequi forum rei. 

Now ſince the law obliged the plaintiff to ſeek 
the proper forum rei, the defendant could not al- 
ter the judicature of the ſat by any plea that 
could be determined in that place; becauſe ſuch 
was not alieni fort ; and it would be hard that the 


plaintiff, who was forced to ſeek the defendant, Saund. 85. 


ſhould go elſewhere to have the cauſe determined; Cr 


ſo that the place made part of the iſſue, there the 
place of its own nature was alieni fort ; and there- 
tore, to prevent a failure of juſtice, the venire was 
carried into a foreign county. | 

But if theplaintiff's declaration be for a matter 
local, where he cannot follow the perſon of the 
defendant, as in a quare clauſum fregit, there if the 
defendant could not be found in the county where 
the treſpaſs was committed, they could not fol- 
low the perſon of the defendant, and ſo they had 
only the proceſs of outlawry : butas the plaintiff 
was obliged to follow the defendant, ſo the plain- 
uff had his choice from what 2:c:nage r within the 
county he would try his cauſe ; for if he had 
been obliged to lay it in the neighbourhood of the 
defendant, where he was ſummoned, the defend- 
ant might have had influence enough to obſtruct 
juſtice, and ſo that place not indifferent. g 


0. Jac. 370. 


* but where the plea of the defendant was local, 8 


Page 86. 


But the venire mult be from ſome known 6 co. 14. 
place, where the fact is ſuppoſed to be done, as in Co. Lit. 125. 


F 2 the * 


ee 


— —— 


+ According to the annotiſt, the docttine laid down in this and 
the three preceding Paragraphs is calculated to countenance the 
modern practice of altering the venue, which is a flagrant en- 
croachizent on the ancient rights of the decennary. 


Rol. 620+ 


The Hiſtory and Practice 


the contracts of the ſame actions ariſe, and by 


9 Page 87. 


Co, Lits 125. 
2 Roll-. 616. 


Heb 89. 


that act it is ordained, that if from thenceforth 
a vill, caſtle, manor, or foreſt ; becauſe, if it was 
not a known place, there could be no proper di- 
rection to the ſheriff, (which the judges muſt 1n- 
tend is known to the ſheriff) to try who were the 
pares that were to try that fact; therefore a ſtreet 
or * lane is no proper place for a venue, becauſe 
it is not ſuppoſed to be ſufficiently known to the 
ſheriff in what hundred it is; but a ſtreet in a 
pariſh is a proper venue, becauſe the pariſh is ſuſ- 
ficiently known in what hundred i is. 

But if they plead aul fiel ville; as ſuppoſe a 
treſpaſs laid in Dale, and they pleaded nul tet 
ville de Dale; or if the action of a man be laid 
in Dale, and nul tie! ville pleaded, it muſt of 
neceſſity be tried by the pares comitatus ; becaule, 


if there be really no ſuch place as the plaintiſſ has 


laid in his count, then there is no particular hun- 
dred choſen by the plaintiff, out of which any 
pares ſhould come to try it; and ſo where the 
plea is in abatement of the writ, the place cho- 
ſen by the plaintiff in the county to try the cauſe 
is not material; and therefore de corpore comita- 


 Fus So if a miſnomer in the name or title of 


Co. Lit. 215. 
6 Coke 14. 

1 Bulſt. 127. 
22 Ed. 4. 4+ 
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dignity is to be tried, it ſhall be tried in 
the county at large, becauſe there likewiſe the 
place in the count is not material; but if an acti- 
on be brought ſor a treſpaſs done in Sale or Dale, 
and the defendant denies there is eny ſuch place, 
this ſhall be tried de vicinet de Dale, becauſe this 
is to the count; here the plaintiff has choſe 2 
venue from two places, and one being con feſſed, 
he ſhall have his judgment of the fat in iſſue 
from that place, and the * rather, becauſe the 
men of Dale are to aſſeſs the damages in the ac- 
tion; and this plea cannot be executed 3s 
amounting to the general iſſue, becauſe it 1 
touching the venire in that iſſue. 


It 


j 
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If the declaration contains matters lying in 2 Roll. 607. 
two counties that join, or an annuity, if a ma- 
nor is in one county, and ſeiſin in another, and 
the poſſeſſion is traverſed, this ſhall be tried 
by both counties, as appears by the 7. R. 2. c. 

10. becauſe the ſheriffs may be ſuppoſed 
to meet on the bouniis of each county, 
and impanel the fares there; but if the 
counties cannot join, and conſequently the 
ſheriſſs cannot meet each other in order to im- 
panel, as if the iſſue were, whether a road from 
London to York, and from York to London ; this 2 Roll. 663. 
may be tried 1n either county ; where the matter 
is local, and the venue cannot be from a place 
where it is laid, therefore for apparent imparti- 
ality it muſt be from the next hundred; as if an 
action be brought on the /latute of Minton; for 
the proper paves for the trial of every fact are the 
neareft impartial men to the place where the fact 
was done. 

But by the „latute for the amendment of the «. 16. 4 Aus. 
law the venue is to be awarded de corpore com, „ i 4 
unleſs in indiftments, appeals, and proſecutions. county. 

*The law having ſettled the diftinftion be- 
tween local and tranſitory actions, it ſeems, that 
towards the 6th of R. 2. it was abuſed to vexa- 
tion; for plaintitis would lay their actions far 
from the place where the fact was done, ſo that 
the defendant was neceſlitated to carry his wit 
neſſes into that county, how far ſoever from that 
place, where the fact was done: to prevent this, 
6 K. 2. c. 2. preſcribes; to the intent that writs 
of debt and account, and all other ſuch actions, 
be from theuce forth taken in their counties, 
and ditected to the ſheriff of the counties, where 
in pleas on the ſame writs, it ſhall be derived 
that the contract thereof was made in another 

county 
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county than is contained in the original writ, 
that then incontinently the ſaid writ ſhall be 
abated. 

This was intended to have confined all actions 
to their proper counties, but then it would have 
created greater miſchief than it was deſigned to 
have prevented, if a plaintiſt could not have lollow- 
ed his debtor into another county; but the ſtatute 
is ſo worded, that it only preſcribes, that the count 
ſhould agree with the writ in the place, which did 
not make the tranſitory actions local; but to ob— 
viate the inconvenience, the judges conſtrued 5 it 
to impower them to change the venue; aud there- 
fore in all caſes, unleſs of ſpecialty, the court 

will 


th 
* 


1 The annotiſt ſays, that ** this conſtruction is the moſt bare. 
faced diftortion of the ſtatute that can poſhbly be conceived : for 
although the word“ naerratum'” be mentioned in this ſtatute, 
yet, as the declaration muſt not vary from the writ itſelf, i: 
neceſſarily follows thar the contract in queſtion muſt not have 
been made in any other county than that which is contained in 
the original writ, or that if it be in any other county, 7zunc 
in centinenter breve illud penitus caſſetur.” for this ſtatute »f 6 
R. 2+ c. 2. is nothing but a renovation or confirmation of the 31; 
cap. cf our firſt Henr\'s laws which runs in the following words 
** wnus quiſque per pares ſurs judicandureſt, et ej uſlem previne 
cig peregrina vers judicia medis emnibus ſubmovemus.” 

In purſuence of this law of Henry the firſt, when he by charter 
erected the city of London into a county of itſelf, he granted, in 
proof of its being a diſtindt county, that the citizens of London 
ſhould not plead without the city-walls concerning any plea what- 
ever, and at this very day, a foreign plea is within the city of Lop- 
Con. a good plea in avatement of a writ „where the cauſe of action 
ariſes on contract or accompt. ſed gu. 

Befides theſe incontrovertible proofs of the judges having mi- 
conſtrued the 6th of R. 2d. above-mentioned, let the reader turn 
to Britten (ſection 104) and he will there learn that a foreign 
plea was one of the uſual and cuſtomary pleas in actien ot 
treſpaſs, and did by no means authorize the judg2s to change the 
venues The words of Britton are et come les defendants ſereni 
en ceurt & aurent oye fleyn!iyfts counter vert eux, les memes d- 

| fendants fe Feurront aider pur exception de Brefe purchaſe 
en autre counte que par la on le fait duiſt eftre fail.“ 

(Tho' the annotiſt may be right, as to what the antient law 
and practice waz, yet in theſe reſpects the ſame have been of late 
much changed, and tte adminiſtration of juſtice is free and im- 
partial, unclogzed with many ſubtle niceties which were formerly 
a gilgrace to ourgiaws and police.) 
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will change * the venueto the place where the fact * Page 99. 
was done; and it the plaintiff again prays it may 

be changed back again, then they non-pros'd 

the plaintiff in ſuch caſes, unleſs he gives ſome 

evidence of the fact within the county, where the 

writ is brought; and theſe rules are good, ſince 

they tend in effect to abate the writ according to 

the ſtatute. 

But in caſes of ſpecialty they did not change 
the venue, becaule, il the contract was not dated 
at a particular place, it was preſumed ſo to be 
admitted by the parties that it might charge the 
defendant in any place; and the very form of 
noverint untverft ſeems to be calculated, that it 
ſhould be taken as a contract in all places what- . 
foever ; and therefore it would take away on» of 
the benefits of his ſpecialty to conſiue him to ſue 
it in the county where it was executed. In an 
action of ſcandalum magnatum t the court will! Les. 59% 
never change the venue; becauſe a ſcandal raiſed 
of a peer ol the realm reflects on him through 
the whole kingdom, and he is a perſon of 1o 
great notoriety, that there is no neceſſity of his 
being tied down to try his cauſe among the neigh- 
bourhood. 

Ihe action for rent in the detinet againſt an * Page 91. 
executor {hall be brought where the leaſe was 1 Vert. 286. 
made, becauſe it is for arrears in the teſtator's 
time; but where it is in the debet and detinet for 
rent accrued in the executor's time, it mult be 
where the land hes. 

But 


355» 


When this ſtatute paſſed, it was a rule, that a magna might 
judgment of Parliament be diveſted of his barorage either tor 
want of eſtate to kt ep up his vignity, or for other cauſe that made 
tim infamout. Iheref re a horrible he that was told to his jo 
zreat prejudice deſerved a ſignal puniſhment. Thus it ſhovid tem 
that ſcandalum wagnatum, as it might eventualiy divert bin of 
bis baronage, ought to be taken as and for a /oca/ and not a 7ron- 
ftery action, conſequently (according to the arnotiſt) the court 
017ht to chauge the Venue, ant the cauſe be tried in the neigh» 
v-arhogd where the cauſe of 2Qion ariles. Vide p. 84. 


— 
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But if iſſue be joined, then it carinot be alter- 
ed, becauſe it is agreed to by the defendant. 

The alteration F began in B. R. where they 
could eaſily change the venue, where the uſual 
proceſs is by bill of Middleſex and latitat; but it 
was more difficult in the C. B. becauſe they muff 
have an original to warraut their proceedings; 
their firſt method of doing it was by obliging the 
Plaintiff to make an original capias, where the 
action accrued, and a feſtatum where the defen- 
dant might be found; this method $ proved 
chargeable, tedious and inconvenient ; and there- 


fore they changed the venue and the record, and 


allowed them to file an original to warrant the 
new declaration, as the practice ſtands to this 
day. 

If the plaintiff, aſter iſſue joined, negleed 
to try the cauſe the firſt aſhzes in, the country, 
or the firit term in Mziddle/ex or London, the Ge- 
fendant was at liberty to bring down the cauſe by 
a proviſo, ſo called by the clauſe in the wenzre fac, 
which ſays, “ proviſo ſemper qucd ſi duo brevia ind: 
tibi venerint unum eorundem tantum retor” & exe- 
quaris; for both the plaintiff and defendant 
having put themſelves upon their pares, the plain- 
tiff's laches ſhall not prevent the defendant's Cif- 
charging himſelf from the action; and therefore 
the proceſs is open for him, as well as the plain- 
tiff; if the judge receives an imperfect verdict, 
there can be no ſurther proceſs againſt the ſame 
Jury, becauſe they are diſcharged by the accept- 
ance of their verdict; and therefore in this caſe 

5 thete 


F This alteration, or rather innovation (the annatiſt ſays) be- 
gan in the Xing's-bench in the laſl century only, and is one of 
the bleſſed fruits of the Jetitat & ac etiam, 

1 This method, tho' chargeable and inconvenient -nough, is not 
the true cauſe of the Common Pleas changing the venue and the 
record, and allowing them to file an original to warrant the new 
declaration : the real and true cauſe may be ſeen ja the Life of 


Lord Gu:/for d, 


FLY n U 1 


„„ 


2 See. 


— 
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mere mult be a venzve u, de novo to give a more ; 
perfect verdict ; but becauſe the ſame jury often 
are at ſeveral allzes on the continuance of the 
jury proceſs, therefore by the flatute of 7 & 8 
W. 3. c. 32. a venire factas de novo is given, if the 
cauſe be not tried the firſt aſſiz es. 
By 35 H. 8. c. 6. to prevent the delay of the 
decem tales, it is enacted, there ſhall be a tales de 
: circumſtantibus, which is returned by the ſheriff 
i court. | 


- am. 4 CE ron * 
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Vacon juries 

0 The Challenge. (E.) . 

Y, 

e- E are now come to the challenge; and of 

y old the ſuitors in court, who were judges, 

; could not be challenged; nor by the feudal law 

a: W could the pares be even challenged, pares qui ordina- 

e ram puriſdict habent recuſari non poſſunt; but thoſe 

at ſuitors, who are judges of the court, could not be 

n- challenged ; and the reaſon is, that there are ſzv2- 

if- ral qualifications required by the writ, (vg. ) that 

re they be liberos & legules homies de vicieto of the 

n- place laid in the declaration, guoriem gutiibet ha- 

, beat dec em libras terrarum, tenementor', vel reddit? 

ne per ann ad minus per quis ra veritas melins ſcrr! 

t- foterit, & quod nec the plaintiff, nc the d 2fendant, 

aſe alqua affnitate attingunt, ad er quondan jurat* 

IC patrie inter partes predide ; theſe qualifications 


were inſerted, becauſe this manner of trial was 
different from below; {or there the trial being 


hes by all the fares, il there was a majority zmount- 
e of ing to twelve, the cauſe was decided by ſuch A 
_ number as was neceſlary; but here, becauſe they 
the brought up only twelve, aa therefore they were 


all to be of one“ mind in order to make the“ Page 94. 
verdict; . 


Raſt. 118. a. b. 


Page 95. 
Rafi. 18. 4. b. 
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verdict; therefore it was neceſſary there ſhould 
be ſeveral qualifications mentioned in ſuch per- 
ſons, who are to give in the verdict in that cauſe; 
and if any of the qualifications were wanting in 
any one, it was ſufficient reaſon to reject ſuch 
perſon. The firſt is, that they ſhould be Li 
S legales homines ; and therefore villains, out- 
laws, excommunicated perſons, and aliens were 
excluded; the next was de picineto; and therefore 
originally they were to be of the {ame hundred; 
but afterwards, they required only fix. 48 F4. 
3. 30. 48 A/. 5. Aſterwards only four. „ H. 
4. 46. 28 Ed. 4. 49. they were ſettled at ſix; 
for the difficulty of getting hundredors, and the 
partiality they found amongſt them, the ne1gh- 
bours having generally a particular attachment to 
one party more than the other, made the judges 
willing to contract the number; but by 35 H. 8. 
c. 6. and by 27 El. c. 6. two only were neceſ— 
fary ; but if the lord of the hundred he a party, 
then it is ſufficient they ſhould come from the 
next hundred; and now by the ſtatute for the 
amendment of the law, the jury comes de cor pore 
comitatus. 

The next qualification, Quorum quilibet habeat 
decem libras terrar' ten'or', vel reddit' per annum 
ad minus, by Meſim. 2. c. 28. * they were to have 
2.25. per ann. if the athze were within the coun- 
ty; and 40s. if without. By 21 Fd. 1. „at. I. 
they were to have 4cs. per ann. Within, and 1095. 
without; by the flat. 2 H. 5. cap. 3. they were 
to have 40s. in caſe of death; or where the diſ— 
pute was for above 49 marks; by 1 K. 3. c. 4. 
a juror in the torn was to have 40s. freehold, 
and 26s. 8d. copyhold ; by 35 JI. 8. 6. it is in- 
creaſed to 31. and by a f 5 W. & M. it is or- 
dered, that all jurors, other than ſtrangers per 
rearetatem lingua, ſhall have 10. per ann. but 
there is a ſaving to cities and boroughs ; and by 
4 I. 8. cap. 3. a citizen of Lendon worth loo 

| marks 
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marks in goods ſhall be a good juror: it ſeems, 
that in corporations the treedom and not the 
freehold makes them liberos homines. 

The next is a per quos rei veritas melius ſcir: gut it is no prio 
poterit & quod nec the plaintiff} nec the deſendant, 2 
aliqua affinitate attingunt ; all cauſes of objection 2 eee 
from partiality or incapacity, conſanguinity and ſioner for the | 
affinity, are contained in the writ ; it the juror Plaintiff to exa- | 
z p . * mine witneſſes, 
be under the power of either party, as if counſel, becauſe ke is 
ſerjeant of the robes, or tenant, theſe are ex- made commiſ- 
= preſly within the intent of the writ ; ſo that if he _ 3 _ 
has declared his opinion touching the matter, or gfe being eres 
has been choſen arbitrator by one fide, or done trator, becauſe 
8 any at, by which“ ſuch an opinion might be TIEN 
© conceived, as if he has eaten and drank at the felzes. 
= cxp-nce of either party after he is returned; all 9 Co. 71. 

# incapable perſons, as infauts, ideots, and people # Page 96. 
of non ſane memory, are likewiſe excluded, 

| But where the juror is not under a biaſs on 

cher fide, or if he has not given apparent marks 

| of partiality; vet there may be ſufhcient reaſon 


to ſuſpect he may be more favourable to one ſide 


ws — oO Oo 


. than the other; aud this is a challenge to the 
flavour; as if the juror's ſon has married the 
„ plaintiſt's daughter, becauſe this 1s not contained 1 
2 within the words of the writ ; therefore no prin- 15 
„ ipal cauſe of challenge, but only to favour; | 
| becauſe ſuch juror is not within the power ot tie 
» party; and in theſe inducements to ſulpicion of by 
B favour, the queſtion is, whether the jury man 1s Th 
£ indifferent as he ſtands unſworn ; for a ſuryman Tk 
. ouglit to be perfectly impartial to either ſide; J. 
| lor otherwiſe his aflection will give ve gt to the it 
2 evidence of one party; and an hong, but wear wal 
man, may be as much biaſſed, as 19 think he goes | 
” by his evidence, when his aff-&tions add weight to Difference be- 
25 the evidence; now ſince the writ expects thoſe by n challenge 
wy hom the truth may be beſt known. it excludes Ps: 
11 * y . favour. 


all thoſe who are apparently partial, without Co. Lit. 156. a. 

by 2 Y 25 
ny trial, becanſe they are not under the quali- 
heations in the writ, lince the“ truth cannot be ® Page 97. 
known 
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by them; but where the partiality is not 

hut only ſufpicious, and the juror is 

.1ether favourable or not, and if the 

ile is, then he is to be excluded; 

ation is by two perſons ſworn t 

| he matter; as all trials touch. 

ing dd here it was deſired, were by 

two perlans „ eing whether ſuch perſon; 
deſcribed iu 1: writ were warned. 

The lat 1 fiction is ad  factend” quandan 


Jurit' pati1e ; tom aence it is that Pecrs are ex- 


cluded, tor they are not pares patrie, but pare: 
of an higher raak ; but it a peer be impleade(d by 
a commoner, yet ſuch cauſe {hall not be tried by 
peers, but by a jury of the country ; for though 
the peers are the proper pares to a lord of Parlia- 
ment in capital matters, where the life and nobi— 


See p. $4, 90. lity of a peer is concerned, yet in matter of pro- 


Page 98. 


perty, the trial of fact is not by them, but by 


the inhabitants of thoſe countries where the fact 
ariſe ; ſince ſuch peers, liviag through the whole 
kingdom, could not be generally cognizant ol 
facts ariſing in ſeveral counties, as the inhabi- 
tants themſelves where they are done: but this 
want of having noblemen for their jury, was 
compenſated as much as poſhble, by returning 
perſons of the beſt quality ; * therefore a knight 
is neceſfary to be ſummoned in any cauſe where 
a peer is party. | 

As they had thoſe challenges to the polls, ſo 


Raft. 115. and likewiſe had they to the returning officer, if he 
judgment gie was partial, for this reaſon, that all the pares did 


pan lun 


Stay, 74" not come, but only twelve, which were ſelected 


by the ſheriff; and therefore he ought to be 35 
impartial as the perſons returned ; and the court, 
who were to ſee that an impartial perſon brought 
up the twelve, received all challenges to their 
officer, and they thought there could be no 
better rule to aſcertain what ſhould be a proper 
challenge to the officer than that which was 
allowed to each juror's partiality ; for they did 

no! 
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not ſuppoſe, that they had a jury per quos rei 
veritas melius fcirt poterit, unleſs they were ſelect- 
ed by a perſon indifferent: therefore if there was Raf. 


conſanguinity or athnity continuing between the 
# ſheriff and either of the contending parties, or 


was in their power, or had declared his opinion Raft- 118. 


on either ſide, or had not returned an hundredor; 


theſe were principal cauſes of challenge to the 
ſheriff; ſo likewiſe if the ſon of the ſheriff was 


married to the daughter of either of the parties, 
e. 


There were likewiſe challenges to the favour Raft. 119. b. 


in the ſame manner as to the juror, for the rea- Pcft- 


{on before-mentioned. 
But it the ſheriff returns a panel of jurors, * Pape 9g. 
firuck by two ſtrangers that favour neither of the 


parties, this is a good array, and ſhall not be 
| quaſhed ; and therefore it is common ſor the 


officers of the court, by the direction of the 
Judges, to give a panel to the ſheriff, which he 
returns; ſo the court ſeems to have power to 


| compel the ſheriff to make his return ; but they 
can fine him if a ſufficient jury does not appear, 
according to the precept of the writ. 


Before we conclude we muſt oblerve, that in Rafe, 119 
capital caſes, at common law the priſoner could 
challenge thirty-five peremptorily ; and this was 
becauſe the trial by the petit jury came inſtead 
of the ordeal ; the petit jury of twelve being aſter 
the manner of the canonical purgation ; and be- 


| cauſe the whole ares were not upon the jury, but 


only a ſelect number was brought in and choſen 
by the criminal himſell, as was uſual among the 
canoniſts, therefore they took a middle way, and 
gave the defendant liberty to challenge peremp- 
torily any number under three juries, four juries 
being as many as generally appeared to make the 
total pares of the county. 

38 H. 8. c. 3. They were reduced to twenty, 


[Which in ſelony is ſtill in force, but byvi& 2 N. 


SM. 


* 


* 


© Page 100. 
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M. c. 10. the challenge of thirty-five in trea- 
ſon and petit treaſon 1s reſtored. 

* But a peer cannot challenge any of his peers, 
becauſe the whole peers ſit upon him, who are 
his proper judges. 

But 15 Ed. 3. in the caſe of John Stradfor! 
archbiſhop of Canterbury, the houſe of lords ap- 
pointed twelve, vg. four biſhops, four earls, and 
ſour barons, to try him for high treaſon ; which 
gave an opportunity to the king, out of parlia- 
ment, to appoint a leſs number than the whole 
body of the peerage to try a peer, for one prece- 


dent may not eſtabliſh a right of trying the 


* Page 101. 


biſhops by the peerage, ſince there were contrary 
precedents; and the caſe of a biſhop does not re- 
late to the blood and nobility of the peerage ; but 
this precogative is taken away by 7 J. 3. cap. 3. 
and the old law is reſtored. 

Juror challenged himſelf as exempted, Raf. 
ry. 


*CHAP. I. 
Of Pleas Puis Darreign Continuance. 


A T common law, no plea could be determi- 
ned but in the preſence of the parties, unle! 
default was made by one of them ; and therefore 
by the ſſatute of Weſtminſter 2. c. 28. to ſave de- 
lays at the niſi prius, they ordered that the inqueſt 
ſhould be taken, though the detendant made de- 
fault and did not appear ; from hence it became 
neceſſary, after iſſue joined, that there ſhould be 
continuance from time to time till the verdict wa, 
taken; as before iſſue joined a li. lo. was given 
the defendant from term to term till his plea was 
put in; and if theſe continuances were not _— 
tered 
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tered from term to term, the defendant was with- 
out day in court, and wherever he was ſo, there 
was an end of proceeding in that writ, for he had 
fulfilled the command of the writ in appearing, 
and the court might give judgment againſt him if 
he did not plead ; and if the court neither gave 
him leave to plead, nor gave judgment againſt 
him for want of a plea, he having fulfilled the 


pleaded, and the court had not given a day to 
the parties to prove their allegations, there like- 
wiſe, the defendant having appeared, the writ was 
complied with, and the matter was at an end, 
unleſs the court gave further time to verify the 


!' WE allegations ; and therefore, in ſuch caſes, there 
n muſt be continuances till the verdict; ſo upon 
1 demurrer, or after verdict given, if the court take 
3* WF time to conſider of their judgment, they muſt 

give day to the parties; becauſe they can deter- 
f mine nothing in the abſence of the parties; and 


the command of the writ being complied with by 


the defendant's appearance, and the effect of the 2 Danv. 151. 


writ, the matter was at an end; ſo if * he had - Page 102. 


= writ being anſwered, it is at an end; and the Stil. 339. 


court can give only from one term to another; 

for if they could give day to a ſecond term, they 

might give to a 5th, 20th, or 100th, and they 

would have power to delay ad infinitum, the de- 
tendant could give but one plea in bar, and on 

that, if there was an iſſue (or demurrer) the cauſe 
ni was determined, becauſe there could be but one 


eſs verdict in a cauſe; but if any new matter had 
ore happened pending the writ, he might plead it 
de- aſter a former plea pleaded, provided he plead ed 
aelt W it before the next continuance, becauſe, ſuch 
de- matter being new, it was not in his power to plead 
me 


5 it when his former plea was pleaded; and it 


Wai 
ven 
Was 


him hom any advantage which he had not af the 
ume of pleading, ſince there was no laches in him; 
but tis he cannot plead after a continuance, be- 


cauſe, 


cont. 


1 Bulſ. 144 


vould be hard, becauſe * 1c had pleaded, to exclude x Page 103. 
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21 H. 6. 10. 
Bro. cent. 27+ 
2 Lut. I I 43» 
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cauſe, having ſuffered the former plea to conti- 
nue, he reſts upon it, and waives the benefit of any 
new matter; if a releaſe be given after the i 
prius, and before the day in hank, he cannot plead 
it, for there is a verdiQ already in the cauſe, and 
upon another plea; and therefore the caſe is de- 
termined: ſo that he is put to his audita querela 


to hinder the execution of his judgment. 


＋ Salk. 178, 


21 H. 6. 10. 
Bro. con?. 27. 
1 Lev. 80. 


1 Sid. 93, 
114, 11S, 185, 
2 Lut. 1143, 


1174. 
1 Sid. 93. 


* Page 104. 


* 


15 Ed. 4. 4. 
Bro. cont. 31. 


2 H. 6. 13 


1 Sid. 143 · 


But there are two caſes wherein a man may 
plead, though it be after the laſt continuance, vz. 
outlawry, and the death of the plaintiff ; as to 
the outlawry, it is upon the prerogative, that the 
debt itſelf is forfeited to the king, and by virtue 
of the prerogative nullum temps occurrit veg: ; 
and therefore he may plead it, though a conti- 
nuance has happened after the outlawry ; ſo he 
may plead the death of the plaintiff, becauſe 
though a continuance has been entered, yet that 
continuance 15 a nullity, becauſe there was no 
plaintiff in being when day could be given; ſo it 
may be pleaded if the plaintiff died after the day 
at niſi prius, and before. the day in bank; and 
the reaſon is, that if there is no cauſe in court,“ 
no judgment can be given for a perſon that is not 
in rerum natura, and it it be given it is erroneous; 
and if the plaintiff's attorney will traverſe that 
ple a, he cannot ſay the plaintiff comes per attorn; 
becauſe that would be to forejudge the matter in 
iſſue; but the attorney by his name, viz. J. 8. 
venit pro magiſtro ſuo & dicit. 

But a releaſe, as I conceive, may be pleaded, 
though there hath been imparlance between; be- 
cauſe there is no continuance of a former plea 
pleaded, and by the libertas loquendi, the defend- 
ant has time given to plead what makes moſt for 
his advantage. 

But if the writ be only abateable, as if the 
plaintiff be made a knight, or the plaintiff being 
feme ſole takes a huſband, it muſt be pleaded alter 


the laſt continuance ; for otherwiſe he depends 
O!l 
. 
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on his firſt plea, and waives the benefit of his new 
matter; but it cannot be pleaded between the 
day at ni prius and the day in bank, becauſe 
there has been trial in the ſame cauſe before. 
But if the leſſor of the plaintiff dies, this can- Hob. 53. 
not be pleaded puis darreign continuance ; becauſe 
the right is ſuppoled in the leſſee. 
Time and place for the venue muſt be laid in 2 Lut. 1143. 


mis, as in all other pleas. AER 

2. Phe pleas are twolold, 2. in abatement, ; Page 10 
o WE and in bar; if any thing happens pending the 3 
ae WT writ to abate it, this may be pleaded poſt darreigu 

ue We continuance though there is a plea in bar; for this "_ 66. 

; WW can only waive all pleas in abatement that were ; 3 
-in being at the time of the bar pleaded, but not the bar, and no 
he WW ſubſequent matter; but though it be pleaded in antage ſhall 
ſe batement, yet after a bar is pleaded it 1 P al 
l abatement, y PPP ³˙·—ꝛA˙ͤr·rÄÄ?CC 
at WW tory, as well on demurrer as on trial; becauſe, 

no Wl after bar pleaded, he has anſwered in chief, and 


it WW therefore can never have judgment to anſwer 
ay over. 
nd So it may be pleaded in bar; but whether it be 
„* pcaded in abatement or in bar, in the firſt place 
10t WW it muſt be leaded quod breve caſſetur, and the 
us; other quod a nem ultermus manutenere non debet, 
nat ade not that the former inqueſt ſhould not be 
n'; ken; ; becauſe it is a ſubſtantive bar in itſelf, and 
in Domes in the place of the former, and therefore 
8. mult be pleaded to the action. 

There an be but one plea puis darreięn conti- 


ed, N ance, that the plaintiff may not be delayed 12 | 

be- finitum ; for if he made a ſecond change, he Bro. cox. 

plea night have made a third, and fo in infinitum : but — Fuz. 

ad- ome have held, that he might plead an outlawry EK. 178. 
* 


for iter the laſt continuance, becauſe Nullum tempus » 
«currit regi; but quære, whether the ſubje& ſhall 


the JW liter plea puis darreigu continuance partake “ of the * Page 106. 
eing WM prerogative, or whether it ſhall be preſumed, 
iter alter ſuch trifling, that it is frivolous and untrue, 


and therefore rejected. 


(; If 


_—_ —_ 
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Moor v. Green, If a matter happens after plea pleaded, and 
It need not be heſore iſſue joined, it ſhall be pleaded to be done 
— pending the writ; but if it happens after iſſue 
continuance. joined, it ſhall be pleaded poſt ultimam continua- 
1 % Fionem. 

Fele. N If the plaintiff releaſe the defendant after the 
award of the uiſi prius, and if on the day of the 
niſi prius the jury remains proper delictum, the de- 
fendant may plead it at the day in bank; becauſe 
the cauſe was not determined by the jury; and 
therefore he is at liberty to plead it as at any 
other day of continuance ; and it may be tried 
by the jury when they appear. 

If the plaintiff after a writ of inquiry awarded, 
releaſe the detendant, he cannot plead this releaſe 
at the day in bank, becauſe there is no day given 
him, and judgment is already given ; but if the 
plaintiff dies, ſuch death may be pleaded, becauſe 
there is no perſon in court to whom judgment 
can be given; but now by the 8. V. 3. cap. 10. 
the executor, &c. may have a ſcire fac on ſuch an 
interlocutory judgment. 


* Page 107 *CHAP. X. 


Of Amendments at common law, and by the ſtatutes, 
and objecttons to the uncertainty of declarations. 


E are now come to motions in arreſt of 
judgment ; and here it 1s to be noted, 
that matter amendable, and matter of form, 35 
the law now ftands, will not arreſt judgment ; and 
therefore it is neceſſary to know what is amenda- 
ble, and what not, what matter of form, and 
what matter of ſubſtance. 
At common law there was very little room fer 
amendments; and this was ſrom the original confi 
tution 


.. << Hs TW 
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tution of the courts, as it appears by Britton; for Brit. 2: 


the judges were to record the parolls deduced 
beſore them in judgment, and Britton ſays, in the 
perſon of Ed. 1. we have granted to our juſtices 
to record the pleas pleaded beſore them, becauſe 
we will not ſuffer their record to be a warrant to 
juſtify their own miſdoings, nor that they eraze 
their words, nor amend them, nor record againſt 
their enrollment. This ordinance of Ed. 1. was 


ſo rigidly obſerved, * that when juſtice Ingham in“ Page 108; | 


his reign, moved with compaſſion for the circum- 3 Iaſt. 72. 


ſtances of a poor man who was fined 13s. 4d. era- 
zed the record, and made it Cs. 8d. he was fined 
800 marks, with which a clock-houſe at Weſtmin- 


ſter was built, and furniſhed with a clock; yet 


notwithſtanding there were ſome caſes that were 
amendable at common law. 

Firſt, all miſtakes were amendable the ſame 
term, becauſe it is a roll of that term, and even a 
new roll might be brought in the cauſe, and con- 
ſequently the ſame roll may be amended. 


8 Co. I 57, 


Secondly, that part of the count which records 1 Saund. 313. 
the writ was amendable at common law, though ide 2777 


of a ſubſequent term, as South for Southampton, 
without a tittle or daſh, was amended at com- 
mon law, becauſe the recording of the writ was 
ſurpluſage; and by the law, which conſtitutes 
the court, they were not to record againſt a for- 
mer record with the writ ; and therefore the 
court by that conſtitution was obliged to ſet ſuch 
miſpriſions right. | 
Thirdly, aa eſſoin, if the plaintiff's name were 
miſtaken, or an eſſoin made as guardian, when 
there was no guardian in the writ, this was 
amendable at common law; becaufe ſuch an ef- 
ſoin was contrary to the writ, and conſequently 
they * by ſuch inrollment would contradict a for- 
mer record. 
Fourthly, continuances could be amended at 
common law, as A. brought a bill againſt B. who 
(z 2 vouches 


Brit, ub: ſupre. 


2 Hñ. 4. 4. 
F. Amendment 


7, 61. 8 Co. 156. 


B. Amendment 
26. 


* Page 109. 
6 E. 3. 25. 


F. Amendment 
73˙ 
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vouches C. who enters into warranty, and pleads 
to iſſue, a den fac* and a jurat' inter A. & B. which 
jurat' ought to have been inter A. & C. becauſe 
it appears by the record of the iſſue, and the 
denire itſelf, that un ought to be between 4 
and C. this is amended, becauſe it was an inrolment 
againſt a former record. 
42 E. 3. 6. Fifthly, in the caſe of the king they amended 
my Amendment the writ, where the fault was in the form, as in a 
9. $C. 156. 3 
quare impedit brought by the king, the writ was 
preſentere inſtead of praſentare, and it was amended; 
tor they ſuppoſed, that the original conſtitution 
of the court was not to deſtroy the prerogative 
of the king; this conſtitution of Ed. 1. was found 
to be very inconvenient, becauſe the court being 
tied down ſo {triftly not to alter their records 
aſter the firit term, ſeveral judgments were rever- 
ſed by the miſprilion of their clerks in proceſſes ; 
wherefore 14 E. 3. c 6. the juſtices had liberty on 
the challenge of the party to amend the proceſs, 
where the clerk had miſtaken one ſyllable, or 
letter; and the judges afterwards conſtrued the 
Page 110. ſtatute ſo ſavourably to“ ſuitors, that they extend- 
edit to a word ; | but they were not ſo well 
agreed, whether they could make theſe amend- 
ments, as well after as before judgment; for they 
thought the authority touching that plea wis de- 
termined by the judgment; and therefore to put 
an end to the diverlity of opinions by g H. 5. c. 


4.1t is declared, that the judges ſhall have the 


lame power, as well after as before judgment, as 
long as the record in proceſs is before them; this 
ſtatute is confirmed by 4 H. 6. cap. 3. with an 

exception, 


— — 


f T T hat is to ſay, (according to the annotator) the Judges a bi- 
trarily ſer themſelves or their interpretation, cieariy above the law. 
For neither the letter nor the ſpirit of the 14th of Ed. 3. c. 6 ex- 
tended to a whole word, a5 appears by the ſtatute itſelf, pur me- 
prendre en enſcrivant une lettre ou un ſilable trop on trep peu. 
(It was a liberty taken for the good of the lubject, and thouſand- 
have felt the beneſit of it.) 
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excer®. that it {hall not extend to proceſs on 
outlawry. 

1 hough the ſtatute gave the judges a greater 
power thay they hy betore, yet it was 1tound, 
that they were 100 much crampt, having authori- 
ty to amend ast ug but procels, and they did not 
conlirac this wor 11 a large ligniſication, to com 
prehend all proctedin,s in teal and perſonal aèti- 
ons, and in criminal and common pleas, but con- 
fined it to the meſne procels and jury procels ; 
where fore, to enlarge the authority of the judges, 
8 H. 6. cap. 12. gives them power, by them and 
their clerks, to amend what they ſhall think in 
their diſcretion to be the miſpriſion 01 their clerks 
in any record, proceſs, aud plea, warrant of at- 
torney, writ, pancl or return ; per 8 H. 6. c. 15. 


8 * 1 ha 1 141 ; * 1 
the judges may amend the n:tpriton of * their + Page 111. 


clerks, and other officers, as theriffs, coroners, 
Ec. in any record, procet>, or return before them, 
by error 6r otherwiſe, writing a letter or ſyllable 
too much or too little. As the ftatutes only ex- 
tended to what the juftices ſhould interpret the 
miſprifion of their clerks, and other officers, it 
was found by experience, that many juſt cauſes 
were overthrown for want of form, and other 
failings, not aided by this ſtatute, though they 
were good in ſubſtance; wherefore {or the fur- 
ther relief of {uitors, the 32 JI. 8. c. 30. it is en- 
aAed, that alter verdict judgment thall be given 
according to the verdict, notwithllanding any 
miſpleading, lack ot colour, inſ{ufticient pleading, 
or jeofail, miſcontinuance, diſcontinuance, mil- 
conveying ol procefs, misjoining of the iſſue, 
lack of warrant of attorney of the party againit 
whom the iſſue ſhall he tried, or other negligence” 
of the partics, their counſellors or attorntes : this 
ſatute, tho' nach moreextenfive than the other, 
and though it very much enlarged the authority 
of the judges in amcadmonts iu millakes; yet it 
remedied no omiſftion, but that the parties own 

neglect 
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neglect in not filing his own warrant ſhould not 
after verdict prejudice the right of the party that 
had prevailed ; therefore to remedy the omiſſi- 
ons, which the prevailing party might be guilty of, 
* Page 112. as“ well as the other ſide, by 18 El. c. 14. alter 
verdict no judgment ſhall be arreſted {or want of 
form, falſe latin, variance from the regilter, or 
other faults in form, in any writ original or judi— 
cial, count, declaration, plaiut, b ſuit, or de- 
mand, or for want of any writ nne or judici- 
al, by reaſon of a \mpertet o- aient Te- 
turn of any ſheriit, or o % ©*4., vant 
of any war rant o es, G4 6 ny fault in. 
proceſs upon r after wy ray. 1. 31d; and 
voucher. | 
Theſe ſtatutes were 55! y extended | - Cotte 

above; but the ſubicquent natuics carr 
courts of record, and 

omithons not included 


this was made 21 Fa. 1. 3, Ai Oro 1 
after verdict 110 judgqm. l LO pped 3457 La- 
riance in form only betoee nne 10r 
lack of averring any life, 1+ ii to proved they 
are living; or becauſe the 2 r 4.6445 Corpus, 
or diflringas was awarded to a der upon 
any inſufficient ſuggefiion ; or to: ttt vonue is in 


ſome miſawarded, or ſued out ot more cr fewer 
Places than it ought to be, {vo 2s {ume one place 

be right named; or for mg au, of the 

| Jurors in ſurname or additiou in 21: y of the writs, 
Page 113. or returns thereof, ſo as they * be proved to be 
the ſame man as was meant to b« returned ; or 

for that there is no return on any of the writs, 

ſo as a panel of the names of jurors be returned 

and annexed thereto; or for that the ſherills 

or other officers name is not ſet to the return of 

ſuch writ ; ſo as it appears by proof, that writ 

was returned by them; or ſor that the plaintif 

in ejectment, or other perſonal action, being un- 

der age, appeared by attorney, and the verdict 
paſſed 
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paſſed for him. The main deſign of this ſtatute 
was to help any miſtake in the jury procels ; 
but there were ſeveral things ſtill to be ſup- 
plied, and ſeveral others to be adjudged form, 
which were always conſtrued to be matters of 
ſubſtance, and conſequently not aided by any of 
the former ſtatutes: wherefore 16 & 17. Car. 
2. e. 8. was made the act, which Twiſden called 
the omnipotent act, which enacts, that alter ver- 
dict no judgment ſhall be arreſted for want of 
form, or piedges returned on the original; or 
for want of the ſheriff's name, or for want of 
pledges upon any bill or declaration, or for want 
of any profert, or for want of vi & armis & contra 
pacem, or for the miſtake of any name, ſum, day, 
month or year, in any pleading, being right be- 
jore, and to which the plaintiff might have de- 
murred ſpecially; nor for want of kec parat” eſt 


verificare, or verificare per record or prout patet per * Page 114. 


record; or for want of right venue, ſo as the trial 
was by a jury of the proper county or place where 
the action was laid; nor judgment after verdict, 
cognovit actionem, or xelicta verificatione, be reveried 
tor want of miſericordta or capratur, or one entered 
for the other ; or ideo conceſ}. «ft per cur”, for confi- 
derat” efl, Sc. or for that the increaſe of coſts at - 
ter verdict in any action or nonſuit in replevin 
are not entered to be at the requeſt of the party, 
for whom the judgment was given ; or that the 
colts in any judgment whatſoever are not enterel 
to be by conſent of the plaintiff; and all ſuch 
omiſſions, variances, and delects, and other mat- 
ters of like nature, not being againſt the right of 
the matter of the {uit, and whereby the iflue nor 
trial are altered, ſhall be amended where ſuch 
judgment is given, or ſhall be removed by writ ot 

error. 
The plaintick declares, and the defendant 
pleads, and the plaintiff replies, and the defend- 
DS 
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M. 8 Rep. 
Strange 1150. 
| Pp 10. Geo- 
ruſſet v. 
Martin ibid. 
Thorpe. 
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ant demurs, and the plaintiff joins in demurrer 
the queſtion was, whether the plaintiff ſhould 
amend his declaration? And the true diftinctiou 
upon the debate of the judges at Serjeant's inn 
ſeemed to be this, that where there is a demur— 
rer, and joinder in demurrer, if the cauſe be ſtil 
in paper, * upon paying of coſts, and giving the 
defendant liberty to alter his plea, the plaintiff 
may be at liberty to amend ; becauſe the plead- 
ing in paper came in only inſtead of the antient 
way of pleading ore tenus; and in the pleading 
ere tenus the record was only in fier: ; and there- 
fore, though a man had joined in demurrer, he 
might come before that was entered on record, 
and pray to withdraw his demurrer, and amend; 
but after the pleadings were entered on record 
of the ſame term, then it could not be amended 
or altered; this upon the conſtitution of Ed.! 
which forbids judges to alter or change any of 
the records or rolls of the court: and therefore 
no alteration can be made in a record, unleſs it 
be in the ſame term, vhilſt the record is ſuppoſed 
to be in fier: ; but out of this rule we mult ex- 
cept all amendments made by virtue of the //atute 
of jeolails; for thoſe enable the courts to 
amend at any time within the purview of ſuch 
ſtatutes. 

In the King's Bench, declaration on a bail bond 


the memorandum Was of Trinity term, and the a 


ſignment was not till November following: and it 
was objected, that the plaintiff of his own ſhewing 
had no cauſe of action at the time of the action 
brought, the plaintiff prayed to amend; and it was 
objected, that there was nothing to“ amend by, 
but the court gave them leave to file a new bill as 
of Michaelmas term, which is inſtead of the original 
writ, and to amend the memorundum' by that bill. 

In all the ſtatutes of amendments from & H. 6. 
there is an exception for appeals, indictments of 
high treaſon, and of felonies. 


It 


— = —- — —_ 


S theſe ſtatutes extend to the caſe of the king, 0: 


party has prevailed agaiult the king, 0 wing 

E againft the parties; and in both Caics 1 ecn @ 
ruled that theſe ſtatutes do not exten | - king; 
ſor there only indictments, appeals. no: 

; mations on penal {tatutes, are mento: ret. h. 
cauſe the firſt ſtatute tays, it . nended 
Joan the challenge of the party, 1 bin, 
Vith decennury cannot be included, the 5 ue 
ſaatutes are ſuppoſed to be made ou the law plate * > at te 
form, and this exception, only avundante cautela ; 
thus in a quo war ranto, where the detendaut claims 

Ja warren, and the deſendant pieſeribes tor a war- 
ren within the manor of Ridge; and the venire 
vas awarded from the wz//a of Kidge, and not from 
the manor of Ridge; aud a verdict lor the defend- 
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It has been a great queſtion, whether any Of 


party, either to remedy the parties, here thc 


aut; the court awarded a new penire fac', becauſe ; Jon. 310. 
they held the king was not vithin“ the /atute 21 # 
Jac. So in an information for a ſeditious libel, 
the denire was returnable 23 October, and the 
diſt rin gas teſted the 24 Octoben; that was a diſ- Mod. Cafes 263. 
coutinuance, becauſe not returned in the preſence 2 Lex. 139. 
of the party; and though the queen had a verdict, Hale cont + 
the court would not amend it; though ſuch 
amendiment would have been warranted by the | 
roll, where the diſt ringas was well awarded; but = 
tree of the Judges declared, that the ſtatute of | 
xotails did not extend to the king. 

Tui, we are now to conſider the ſeveral parts 
dt judicial proccedings, how and Where they are 
menCablc, and what is matter of form and what 
di ſubſtance ; by thele jlatutes the general rule is, 

hat the miſpriſions of the clerks aud officers of 
tie courts are amendable in all caſes; and that 

he miſtakes and omiſſions of the party, their 
ounſellors, and attornies, are amendable, accord- Blackmore's 
22 as the ſtatutes male them matter of form or Se. 
ubtance ; and this vill appear through the whole . 

cons. F! 8 
thread 
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Cro. Car. 74 
Turner ». 
Palmer. 


Page 119. is“ denied to be amended ; yet later reſolutos 


na be amended by the inſtructions; 2 
it, 1: 1ons were for a practpe, leven, thorpe. 
trunk „re, the writ {hall be amended accord. 
> 0c) . ans “ given to the curſitor; f 
leb, Hr tor ei! ucariam for vicariam, becauſ 
the ee e the curſitor in both caſes were 
11 is 
So where there ate two defendants, and thi; 
writ is pri to ten, both, quod tencat convent: 
onen; this ihall Ge anne d, becauſe the inſtrue. 
tions being again leveis, the curfitor had no 


ceeding oa a wrong writ ; for this could not hs 
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thread of proceedings. And firſt, of this writ, 
ich is amendable; by 8 H. 6. where the writ 
not purſue the directions given to the curſ. 


partie them. 

A Aare impedit was brought, ad preſenter! 
ad ect le ile &+/ on; this is aa sor ia the {ub- 
ſtance, the vicarave being dittinét {om the parſe 
nage; and thougi it 15 a miſtzke iu the ſubſtan the 
tial part ot the writ, yet becaule the initruc- 


ö 8 5 ten 
tions of the curittor was ad bicariam, and thi 1 
it was a peremptory writ, they allowed it to x. _ 


Secondly, the writ is amendable, if there b ceſſ 
falſe latin, or a word that is no latin, if it be o 
in the form of the writ; but if it be in the ſub 
ſtance it ſhall not be amendable : the ſtatute (to: 
the expedition of the ſuitor) gives the court lea 
(where they have ſufficient authority to proceed 


to amend the form, but not to make an author: Ro 
ty tor themſelves, by allowing the ſubitance A N 
the writ ; ſo if the writ ſays, imaginavit pro im- the 
ginat us, ave for avie, this ſhall be amendable ; a the? 
though in Blackmore's caſe hos breve for hec br fen, 


hold the contrary ; but the eſſential part ot: 
writ ſhall not be amendable ; ; as in aſhze, when 
the teſle was duode mo die inſtead of duodec i mo die, ti 
writ was abated, becauſe it would have been pte 


het 
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een pleaded in bar to a new affize, and the court 
ould not amend it, becauſe the curfitor was 
Fudge of the day, when the writ iſſued, and there 
ere no inſtructions to amend the writ by ſc. fa. 
Wt writ be brought againſt executors in the debet 
nd detinet, that ſhall not be amendable ; becauſe 
he action is miſconceived, giving the court autho- 
Tily to proceed againſt executors jure proprio, 
hen they are not ſo chargeable by the law; the 
Fant of an original is helped aſter verdict, by 18 
Eliz. c. 14. So is the want of a bill upon the file, 
Hob. 130, 134, 264, 282. Danvers's Abr. 357. 
but that ſtature does not help a vitious writ. Cro. 
El. 522. Yelv. 108. 1 Sid. 84. 

But if the original be miſrecited on the roll, 


"Ws in ejeAtment, if it be ſummonitus inſtead of attu- 
2 chiatus, aſter verdict, if on ſearch no original is 
ound, ſuch mifrecital ſhall not be er roneous; tor 


the ſtalute helps the want of an original to all in- 
tents, as if there had heen a good one on the file ; 


K and if there had been a 200d one, ſuch mifre ecital 
g would not have been erroneous; and it the 
recital of the original being but form, it was ne- 

| , ceſſary after rerdict to amend the bill. 
WP. As to the meſne proceſs, we muſt conſider the 
— ancient practice ſoon vanithed, which was to ſum- 
Go mon the defendant on the original in debt; and 
wy on the u eſt iudentus returned, there was an entry 
©. of the pleadings obtulit ſe, and had anew writ fettes 
0 guoties ; but the ſummons giving notice to the 
S. Idefendants, and cauſing perplexity in the proceſs, 


they took a capras in the firſt inſtance, aud made 
. their original returnable the ſame term the de— 
2 fendants : appeared ; or if they took out a ſpecial 
original, they made the defendant file his war- 
rant of attorney of the fame term, in which 
he really appeared: hence they took no notice 
of the meſue proceſs on the roll, but began with 
the account, that the detendant was ſammoned ; 
for 


8 Co. 159. 


1 Saund. 317. 
5 Co. 37. 
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for though it appeared, that the ſheriff by 


returned non eft inventus on the original, which 
was neceſſary in order to intitle the plaintif 
to a capias; yet the defendant having filed hi 
appearance, as of the term in which the original 
was returnable, this warrants the recital that h: 
was ſummoned ; nor is this retura of non eff in 
dentus to the writ contrary to the declaration; for 
the delendant might not be“ jound in the coun- 
ty to which the writ was directed, yet he might 
have had notice, and appeared according to ue 
ſummons. . 

We come now to the ſecond head, (ↄng.) the 
parol, which includes the whole pleadings till the 
Jury proceſs iſſues; and here the mi:prilions of erm 
the clerks are amendable by 8 H. 6. c. 12. and 
likewiſe matters of form, though not ſubllance, 
by 18 EI. c. 14. ani the ſubſequent ſtatute; the Hou 
meaning of this is, that the gitt of the action Hum 
muſt be ſubſtantially alledged ; but any othe: Ws cus 
circumſtances relative to that ac on, ſhall be ſup. Meal 
poſed by the verdict ; tor it was not the intention Whithc 
of the ſtatutes perfectly to dellroy the a/legata; Who be 
for this would have ruined all proceedings in heats 
the courts of juſtice ; but the deſign was to cut S0 
any inſufficiency, that was not of the eflence 0! Wh ag 


the plaintill's action by the verdict. ie b. 

What is ſubſtance and what not, muſt be deter- Hera 
mined. in every action according to its nature: eau 
that feems properly to be the eſſence of the act- Mut if 
on, without which the court would have no {1 Been 


cient grounds to give judgment. In the fame Mrualit 
manner, that is of the eſlence of a plea, where the But 
court has ſufficient ground to diſmiſs the detend- Wh not 
ant on ſuch plea found for him ; and here it is to ſe mc 
be noted, that by 2 H. 6. c. 7. alter a verdict the Males 
plaintiff ſhall not diſcontinue. tot 

It there be no ſullicient certainty in that which Wh 


is the gilt of the action, there is no foundation e all 


lor a verdict; for it cannot appear whether the Wit p 
damages 
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damages given by the jury be proportionable to 
he demand; or whether it be extravagant and 
xceſſive ; and ſo there would be no power to 
zttaint the jury if they gave an ill verdict; and 
$f no verdict can be given on ſuch improper alle- 
pation, there can be no judgment; ſo if any part 
pf the demand be uncertain, and intire damages 
ziren, it is the ſame, becauſe that part of the 
lzeata being uncertain, there cannot (by the for- 
ner reaſon) be any damages given; but in the 
ertainty of the allegation, the court requires no 
nore than the nature of the thing required; and 
hereſore if a. contract be made in general terms, 
ou ſhall declare upon the contract in the ſame 
erms it was made; and therefore, a quantum 
eruit for diverſa veſtimenta & omnia alia materialia 
{ inde ſpectantia is good; fo where an action is 
rought for things not ſubject to diſtinftion by 
umber, weight, or meaſure, it has been adjudged 
5 cumulum fieri ſpinas ſuas capit ; ſo in treſpaſs for 0 , 
reaking his cloſe with beaſts, and eating his peaſe 
ithout ſaying how much, this is good, becauſe 
o body “ can number or meafure the peaſe the * Page 123. 
kaſts have eat. 
eso when there are ſeveral parts which compoſe 
0: Wn aggregate body, there it is ſuſſicient to mention 

ie body, and it is not neceſſary to mention the 
er- Hreral parts: Trover for a (hip and fails is good, 
e: cauſe the ſails go to make up the aggregate; 
Ii if it had been tor ſails only it would not have 
A- Fen good without ſpecifying the number and 
ne {Wuality. | 
tne But trover for a beam with ſcales and weights 
ad- not good for the weights, becauſe there may 
to Ie more or leſs of the weights ufed with the 


0! 4 


1 
1 


the ales; and therefore all together are uncertain F 2M 

to the quantities or weiglit G1 them. 
ich Where it is only by way ot aggravation, and | 
ion e allegation is uncertain, or that circumſtance 
the Wt proved to the jury, yet this ſhall not arreſt .— 


1905 the 


= Tue Hiſtory and Practi ce 


the judgment; becauſe the giſt of the action i; 

the thing itſelf in demand, and the aggravation 

is only the manner of dojng it ; and though thi 

may increaſe the damage ſomething, yet it is no! 

to he out of proportion of the thing in demand; 

as it trover be brought for a box with writing 

and charters, or veſtments, this is good, becaut: 

the trover is ſor the trunk, and for the detention 

of the goods therein, which are with-held by th 

Page 124. detention of the “ trunk, but not for th: 

value ol the goods; and therefore anciently the 

allowed it only for a trunk locked, but ny 

they admit it though the trunk be not locke!, 
becauſe the detaining is ſtill the ſame. 

So in aQion upon the caſe againſl three, for ir. 
reſting and impriſoning the plaintiff without ia. 
cauſe, it was alledged to be per conſprrattonem wi ſo 
eos habitam, and upon trial two of the defendan:WM of 
were found not guilty ; ſo that the conſpiracy , g 
the verdict was {ound againſt the plaintiff; e de 

he had judgment againſt the third deſendant, h. 
cauſe the giſt of the action was the falſe impriſo- th; 
meat, and the conſpiracy was only matter of a; th, 
gravation. | 18 

The declaration muſt likewiſe contain ſut Zis 
certain affirmation, as that it may be traver{;M ge; 
for if there be no certain affirmation to make i po 
declaration itſelt traverſable, it will not be cur: 
after a verdict, becauſe it is a defect in the 1: the 
ſtance, if nothing be poſitively affirmed to br g ing 
in iſſuc; and therefore it a declaration be go. MM wo 
the defendant aſſaulted him, and the defend per 
pleads not guilty, there is nothing put in if cer 
ſor the pleadings have affirmed nothing; pre 
though the deſendant be found guilty on U L 
iſſue, yet the plaintiff cannot have judgment, "iſ vo 
cauſe nothing is politively affirmed in the deten. eie 

* Page 125 ant by the * Allegata ; but if the plaintiil «MM ang 
clares quod cum the defendant cancyit ſe tere wo 
or quod cum mutuatus fuiſſet & non ſolvit, Or © ous 
ditaiſiſſet, and the defendant eyectt, in theſe 5 

the! 
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there is a poſitive charge upon the defendant, 


and the quod cum being a branch of the whole 


period, and making one ſentence with the latter 


| part of it, it is a poſitive aftirmation ; therefore 


being poſitive, it is equally traverſable with the 


latter part; and therefore a man may plead nor 


et faclum, non mutuatus, non dimifit ; becauſe 


though theſe came under the quod cum taken to- 
| gether with the reſt of the ſentence, being poli- 


tive they make ſubſtantive iſſues of themſelves. 
If on a demiſe the plaintiff declares guod cum 
per quandam indenturam teſtat” exiſtit quod demiſit, 


this is ill, as it ſeems by Lutwich, after the ver- 


dit, becauſe there is no poſitive affirmation that 
there was a demiſe ; and ſo he has not ſet forth 
a demiſe in a manner that it may be traverſed, 
for the traverſe muſt be of the demiſe, and not 
of the indenture ; but if in covenant he declares 
quod per quandam indenturam feſlat exifiit, that the 
defendant did covenant, this with a profert is 
good, becauſe when he ſays the indenture atteſts 
that he did covenant, this 1s a certain allegation 
there was ſuch an indenture ; and the indeniure 
is * only traverſable on the iſſue on eft ſactum. 
Licet is an affirmation for what is contained un- 
der it, as licet ad hoc faciend' ſæpius requiſit is a 
poſi ve affirmation that there was a requeſt. 

The pleadings are in the Lat: tongue, that 
the records may be kept for ever without chang- 
ing; and therefore there muſt be proper Latin 
words to expreſs the cauſe of action, or a proper 
periphraſis, or a proper Latin deſcription con- 
cerning ſufficient certainties ; but if there be no 
proper Latin words to expreſs the thing, and the 
Latin being a dead language, there can be no 
words for new invented things, there it is ſuſh- 
cient to form the word under a Latin termination, 
and explain it by an Arglice ; fo when the Latin 
word is equzvocal, and ſiguiſies more things than 
oue, it may be fixed down by an Augęlice, becauſe 

the 
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This is altered 
by ſtat. 5 Geo. 
2. al! proceed- 
ings being to be 
Enaliſh. 
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the two languages being of a different genus, 
there may not be words in both that exactly an- 
ſwer each other; and therefore it may be often 
neceſſary to uſe ſuch words as are equzvzcal. 

But it is not ſufficient to uſe a general world 
with an Anglice, where there are proper Latin 
ſubſtantives and adjectives to expreſs the ſpecies; 
and the reaſon is, becauſe the policy of the lau, 
and the flatute of 37 Ed. 3. c. 15. required the 

Page 127. memorials of * the court, which are always to be 
preſerved, ſhould he in Latin; and ſuch a con- 
ceſſion as this would bring all into Engliſh. 

But it there be a proper Latin word in the 
declaration, and it be wrong Engliſhed, and the 
jury find verdict generally for the plaintiff, this 
ſhall be good, becauſe the court will-intend that 
they give damages, for the Latin declaration, 
without having regard to the Engli/h. 

If the word be utterly inſenfible, and intire WM n 

damages given, the court will intend after ver- u 
dict, that the jury gave no damages for it, uit 
inſenſible part of the declaration being as none. þ; 

As in caſe of technical words, theſe are know: th 
to the law, and therefore they are not true Lat, m 
but they are allowed in all pleadings; fo it ther: ju 
be a Latin word ſyllabically miſtaken, yet it : v. 
has ſo far the countenance of a Latin word thi: WM { 
it may be known, it ſhall after verdict be good; m 
for ſuch ſyllabical miſtakes would not tend ſo to ge 


the general COrri ption of the records, as it woul. al. 

to coin new Latin words where there were alreac' WM tit 

good ones in that tongue, or uſing general: it 

words with Angles. tu 

As to certainty, there muſt be in all declara- tg 

tions convenient certainty, that the matter ma: x; 

* Page 128. be fo brought belore the jury, that“ their ver- fin 
dict may be given under the peril of an attaint. W m. 


Now the jury may be attainted two ways; to 
where they find contrary to evidence, 2d!y, whei Tun 


they fiad out of the compaſs of the aljegata ; but wi 
| 10 
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to atttimt them for finding contrary to evidence 
is not eaſy, becauſe they may have evidence of 
heir own conuzance of the matter by them, or 
they may find upon diſtruſt of the witneſſes on 
their own proper knowledge ; but if they find 
upon evidence that which the allegata does not 
warrant as damages greater than alledged, there 
it is eaſy to ſubject 1 to an attaint, becauſe it 
is manifeſt, that what is fo found is on evidence 
not correſponding to their iffue ; and this was the 
only carb they had over the juries; for the judge 


being maiter of the allegata, and belt knowin 


what proved the allegata, if they did not follow 


his direction touching the proof, they were then 


liable to an attaint; and therefore fince the 
jadges, from the difficulty of attainting the jury, 
have granted new trials, whereby jurots have 
been freed from the fear of attaint, they have 
taken greater liberty in giving verdicts; but ſince 
the attaint is only diſuſed, and not taken away, 


it is neceſſary that a certain matter ſhonld be 


brought before them; and therefore in treſpaſs, 


the quantity and value of “ the thing demanded 4 Page 119. 


muſt be ſo conveniently deferibed, that if the 
jury find damages beyond ſuch quantities and 
value, it may be apparently excefſive, and they 
{ubje& to the attaint : and fo on fpecial contraas, 
they muſt be ſet forth ſo preciſely, that if evi- 
dence be given of another contract, not in the 
allegations, and yet the jary find for the plain- 
tiff, tkey may be ſubject to an attaint ; and were 
it otherwiſe, if the plaintiff had a jury to his 


| turn, and the judge ſhould direct that the plam- 


tiff be nonſuit, yet if the plaintiff would ſtand the 
trial, the judge muſt give poſitive directions to 
find for the defendant; and there would be no 
means of compelling the jury to find according 
to the directions of the judge, if they were not 
under the terror of an attaint if they did other- 
wiſe ; ſo this is the only curb that the law has 

II put 


* Page 130. 


* 
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put in the hands of the judges to reſtrain jurors 
from giving corrupt verdicts. 

Hence therefore it was a neceſſary concluſion, 
that if part of the thing in demand was uncertain- 
ly ſet out, that the jury gave intire damages, i 
would deſtroy the verdi, and arreft the judg- 
ment ; becauſe that part of the declaration was 
ſo uncertainly ſet out, that the jury could not find 
under the peril of that attaint : as to that it could 
not be a good verdict, and it cannot be ſaid“ that 
the damages are to be applied to what 1s certainly 
demanded in the declaration, becauſe the judge 
of the niſi prius is to receive evidence of every 
thing in iſſue, and to ſettle the allegations ; it is 
not his duty to diſtinguiſh the uncertain part of 
the declaration from what is certain, and to pro- 
portion the damages as to what is alledged with 
good and proper certainty, for that were to take 
upon him the buſineſs of the court above from 
whence the iſſue was directed: but if there be 
words made uſe of that are uncertain, where 
there are proper latin expreſſions to ſignify it, 
they were to be taken as perfect nullities ; and 
therefore no damages are ſuppoſed to be given tor 
them; for when nothing is ſet forth, no dama- 
ges are preſumed to be given; and therefor? 
this is different from an unc-rtain allegation in a 
declaration which the judge is not preſumed to ſilt 
or diſtinguiſh. 

It there be any thing uncertainly alledged, and 
there be a judgment by hi dicit, and intire da- 
mages given, this is alſo bad, though the jury do 
not find under the penalty of an attaint ; becaul: 
the allegation cannot be bad, in caſe they had 
gone to Tue, and good, if they had not; nor is 
it proper to truſt a jury further on an inqueſt, 
than they would truſt them on an iſſue; not 
would it be eaſy to ſettle how far, * and when 
they are miſtaken, where there was ſuch uncer- 
tainty in the allegations ;. and therefore they a 

; ſeule 
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mages as well as an iſſue. 


ſettled one uniform rule, that the judgment ſhall 
be arreſted, where intire damages are found on 
ſuch incertain allegations by an inquiry of da- 


CH AF. MC 
Of. Repugnancy. 


WV are now come to repug nancy, and how 
| far it is cured by verdict ; ſurpluſage does 
not vitiate according to the maxim, tile per inutile 
non vitiatur; e if ſuch ſurpluſage be re- 
pugnant to what was before alledged, it is void, 
for contradictions cannot ſtand ; and therefore 
what was redundant, and need not be put into 
the ſentence, and contradicting what was before, is 


as if it had not been put there; and if it had not 
been inſerted, the count would have been good; 
for ex hypothefi is a ſurpluſage and the count is 


good without it; as if in trover the plaintiff de- 2 Cro. 748. 
clares, that he was on March 4, poſſeſſed of goods, Yelv. 94. 


Sc. and that afterwards, /cilicet 1 March, they 


came to the defendant, who converted “ them: “ Page 138. | 


lo in ejectment the plaintiff declares on a leaſe 


made to him 3 May, and the defendant po/tea, 


{cilicet 1 May, eje&ed ; this was held good after 
verdict ; for by the poſlea it appears, the de- 
fendant committed a fort on the plaintiff's title; 


and when he ſays a repugnant day, it is as if he 


had laid none; and if no day be laid, it ſhall be 
intended after verdict, that the fort was commit- 
ted before the action brought; for it would be 
very foreign, aſter verdi, to intend that the ac- 
tion was brought by the ſpirit of prophecy for a 
wrong to be committed afterwards; and beſides 


the jury could not take conuzance of any fa& 
H 2 gone 
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2 Cre. 549 
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done ſince the action brought, for that was not 
in iſſue. 

Quære, whether this declaration be not right 
on a general demurrer ; for it would in that caſe 
be foreign, to ſuppoſe the fort to be done after 
the action brought: but the defendant may take 
advantage of it, on a ſpecial demurrer, becauſe 


the plaintiff has not formally laid the injury be- 


fore the action brought. 

Note; the "my" is not always explanatory, or 
mere ſurpluſage, but often contains what is ne— 
ceſſary to be alledged; as if the condition of a 
bond be to ſtand to the award of F. S. fo that the 
award be made on or before the 16 March, and 
no award * he pleaded ; and the plaintiff replies, 
that after the making the bond, and before the 
action brought, ſcilicet 16 dre Martz, they made an 
award, here the ſcilicet is a direct affirmation, 
that the award was made within the time limited 
by the condition, and may therefore be traver- 
ſed. 

In debt on obligation the defendant pleads 
payment of 500. 14 Funii 11 Fac. accordingto the 
condition; the plaintiff replies, quad non ſoloit 
gol. pred' 14 Auguſti anno 11 ſupradict & eundem 
diem ſolviſſe debuiſſet, & hoc, &c. the verdict found, 
quod non ſolvit pred” 14 Juni, prout the defendant 
had alledged ; the objection here was, that no iſ- 
fue was joined, becauſe they do not meet in the 
time the money was paid ; but the word Auguſ 
being plainly furpluſage; for when he ſaid 9 
non ſolvit prad 14 die, it is a fuſſicient traverſe 
without the word Auguſt, and Auguſt is plain; 


repugnant to the word prad”, for prad” refers it to. 


Fune, and ſuch ſurplufage being a repugnancy to 

what was before material, was idle and void. 
The bill was found 18 Fac. ſetting forth, that 
the defendant 20 Januarii, 17 Fac. beat the plain- 
tiff's ſervant, per quod the plaintiff ſervitium mag- 
num tempus, ſcilicet prædict 2c Marti 17 ſuprani® 
uſque 
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que idem Marti extunc prox” ſequen' perdidit ; on 
a * nthil dicit a writ of inquiry was awarded; and 
iol. damages; the defendant has judgment, be- 
cauſe the giſt of the action being tor the loſs of 
the ſervice, is not e nece/ſikate rei relative to the 
battery; and the plaintiff having laid a different 
month trom the battery, there is nothing in the 
record to determine the court to the 20th of Ja- 
nuary, and to reject the word March as repugnant; 
and it the loſs of the ſer vice ſtands on the month 
of March, 17 March following, it takes three 
months ot the time of the action brought, for which 
the jury was not authorized to give damages. 

It there be a repugnancy in any point material 
there 1t 15 not helped by verdict, unleſs the ver- 
dict appears to have been given on a different pate 
of the declaration; as it the plaintiff on his own 
ſhewing had not ſo much rent due as he declares 
for; it is plain he may releaſe the repugnant part 
of his demand after general demurrer ; becauſe 
the defendant having anſwered to the whole, ſo 
that there is no diſcontinuance, the plaintiff may 


diſcharge any part of it, and the jury (ut videtur) 


may find the part that is right, as the plaintiff 
diſcharges What is wrong: but if a man makes 
leveral demands in one declaration, and in the 
toto ſe attiigunt miſcalts the whole ſum, and makes 
* it more than what is contained'in the ſeveral ar- 
ticles demanded, this ſhall not vitiate, becauſe the 
caſting up one total is mere ſurpluſage ; and that 
ſurplulage cannot hurt; tor 1t 1s plainly the 
mittake of the cierk in not computing the demand 
right, and not of the party in ſhewing any parti- 
cular demand l than he ought. 

But if a men bring a plaint in an inferior court, 
and the declaration ſets forth particular demands, 
which over- run the ſums mentioned in ſuch pla int, 
though never ſo little, and the jury give a ver- 
dict accordiug to the ſums in tlie declaration, 


this 


Page 134. 
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this is erroneous; for the plaint in an inſerior 
court is in nature of a writ, and is the original 
and foundation of the whole proceedings; and 
if the declaration, verdict, or judgment, are for 
more than is contained in the writ or plaint, it 
does not purſue that authority given the court by 
ſuch writ or plaint ; and if it be beyond 1t never 
ſo little, by the ſame reaſon they might go to Jar- 
ger ſums in infinitum ; and then the writor plaint 
could be no direction for the future proceedings 
of the court. | 

But if the plaintiff remits ſuch overplus declar- 
ed for, and given by the jury before judgment, 


Page 136. it ſeems no error ; becauſe judgment * would be 


6 H. 9. 27. 
Cro, Jac. 264. 
1 Saund. 116. 


given according to the writ or plaint. 

If an acceptance of rent of an aſſignee be 
pleaded, quod receperunt & accrptaverunt de prad' 
J. V. redditum ſicut fertur ſuperius reſervat', (viz.) 
ſex denarios de redditu præd'; this is repugnant, 
becauſe it is in a point perfectly material, and it 
is repuznantly pleaded, becauſe it is ſaying he 
received the whole reat, and yet received but 
part, which is in ſubſtance a different thing, and 
fx denarios is no ſurpluſage, becauſe it is the cer- 
tain ſum that isalledged to be accepted; and there- 
fore the repugnance 1s not in the {orm only. 

But if the replication be repugnant to the decla- 
ration, 1t makes the declaration bad, becaule the 
ſubſequent pleading falſifies the declaration ; zs 
if a man declares on a bond made 1 ati, and 
the defendant pleads a releaſe 2. Marti ; this fal- 
ſifies the declaration, becauſe it could not be made 
the firit. So if the rejoinder falſifies the har, the 
bar is vitious, and a verdict doth not help what is 
matter of iubſtance, but the matter of form only. 
Matter of ſubſtance is whatever is Hentfal to the 
gilt of the action; for it was not the intent of 
the ſtatute of 7ecfils to ſupply any thing that is 
eflential to the action that is not put in iſſue; 


becauſe if it had been put in ſuc, it miglit have 


been 
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deen“ found againſt the plaintiff, and a verdi& * Page 137. 
vill not help that, which was never put in | 
iflue; for the action may be ill founded, notwith- 
ſtanding that verdict, if ſomething eſſential to 
maintain the plaintiff's action was not put in iſ- 
ſue; but if the verdict be upon a matter collate- 
ral to the plaintiff's action, and all the eſſentials to 
= the action are well alledged, there no advantage 
dean be taken, becauſe, hen the cauſe is tried, the 
= whole weight of it is put on the point in iflue; 

and where the parties had been at the expence of 
© atrial, it was the intent of the ſtatutes, that the 
= verdict ſhould determine the cauſe, and the wrong 
© pleading of ſuch collateral matters ſhould not 
” turn to the diſadvantage of any of the parties; 
> ior the benefit of ſuch collateral matters is watved. 
ven they have put the ſtreſs of the controverty 
on the point in iſſue; as if treſpaſs be brought for Saund. 246. 
chaſing the plaintiſf's beaſts, the defendant ſays 
che place where, &c. is his frank tenement; the 
IF plaintiff in his replication preſcribes tor common 
| pro magnis averiis in the place where, levant and 
couchant in Dale, and does not ſhew they were 
| magn” averia, or that they were levant or couchant 
in Dale; yet if the preſcription be in iſſue, and 
| that be {ound for the plaintiff, he ſhall have judg- 
ment and becauſe the iſſue being on the right of * Page 138. 
common, which is collateral to the injury done by 

| the beafts, and the right being found for the plain- 

till, the defendant has waved all other benefit he 

might have taken of the replication by a cemur- 

rer; and therefore the ſtatutes hinder him from 

| taking any benefit aſter verdict; for the defendant co. ul. 453. 
by his iſſue confeſſes the injury in chaling - the 8.“ 
beaſts, ii there be no right of common, and waves 
the advantage he might have taken on demurrer, 
c | for the plaintiff's not bringing himſelf within the Pott. 141, . 
| preſcription of what was effential, to ſhew an in- 
5 . . = . 

Jury in chaſing the beaſts. So in aſſumpſit by John 
| Thomas executor of Archibald Joyce againſt Wil- 

| loughby, 
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* Page 139. cauſe, if the eſſential part of “ the declaration is not 


loughby, for a promiſe to the teſtator, that in con- 
fideration that the teftator would deliver to him 
on requeſt gol. to repay him at ſuch a day, aud 

the declaration was quod idem Archibald dicit in be 
Jacto quod ipſe idem Arch delivered him the 40. on 
non aſſumpfit, and a verdict tor the plaintiff, the 
judgment was arreſted, becauſe there is no aver- 
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ment that the money was delivered, the delive- 
ry of the money being the conſideration of the 
promiſe, which was the giſt of the action. 

But if any thing eſſential to the plaintiff's ac -- A 
on be not ſet forth, there, though the verdict be WF nec 
found for him, he cannot have judgment; be- mut 
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put in iſſue, the verdict can have no relation to in, 
and it it had been put in iſſue, it might have been 
found falſe ; and ſuch matter, as is the founda— 
tion of the action, not being alledged, chere is no 
ground for the judgment; as if an action of treſ- 
paſs be brought by a maſter for the aſſaulting and 


beating of his ſervant, and does not ſay, per ud 1 
ſeruitium amifit, this is ill after verdict. de i; 
Whatever is eſſential to the pitt of the aftion, {aud 
and cannot be cured by a verdict, are ſuch ſubſtan- ¶ not 
tial facts as muſt be laid in proper time and place, I bad 
ſo that the defendant may traverſe them Gdiſtint- Ne 
ly if he pleaſes; for as he may traverſe th: {Wer 
whole, ſo he may traverſe each ſubſtantial part, MWbut 
in order to put the weight of the cauſe upon any {Wav 
thing, that will put an end to it: and this is al- {Wii 1 
lowed that the jury may be more eaſily attaintc! {Witior 
of ſalſe verdi&t ; but ſuch parts of a declaration, P 
as cannot make a {ſubſtantive iſſue, ſhall be inten- Wi! 
ded after verdict, becauſe they are matter of form ue 
only, which the ſtatute deſigned to cure; and {Mite 


therefore, if the plaintiff declares, that the de- We 

lendant promiled, if the plaintiff married his {Wil 

daughter at his requeſt, that he would give him eau 

10]. and alledges in {act that he did marry her Wit. 

beit daes not alledge any reqreſt, this is good .. 
after 
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after a yerdiet ; “ becauſe the requeſt is only à2* pa 
form in which the promiſe was conceived, and 
not an eflential part of the promiſe to be proved to 
be precedeat to the marriage ; for the father, 
unleſs he had delired the match, had never made 
the promiſe; and thereivre ſecundum ubj fam 
materiam, it cannot be ſuppoicd to be the 1aten- 
tion of the parties, that a previous requeſt fl. 


be neceſſary, and therelore ſhall be intended after 
verdict. 


8e 140. 


. 


As the plaintiſf's action muſt have all eſſentials Cro. El. 278. 
E necefiary to maintain it, io the defendants bar 


| muſt be eſlentialiy g,vod ; and if the giit of the 


bar be bad, it cannot be ered by a verdict lound 


or the detendant; but ii it bu been found for 


the plaivtit}, he thall have jatgment, either for 


ihe badneſs or falſchood of the bar; but 14 it be 


bad only in form, a verdiet will cure it; and 1 
the gift be traverſed, all collateral circumitances 
will be admitted after verdict, 


&'cndant pleats payment without an acquitlance, gell. 
and it is found for the detendant, yet he ſhall 


not have judgment, becauſe the gitt of the plea is 


bad, hnce the obligation is 19 force until diholved 
der the ſeal of the plaintitſ i> ine gin at the bar; 


have judgment, becauute the bar was not only bad 
ju fubttance, but found falte, ſo chat his declara- 
tion ſtands unimpeached. 
Put if the bar be only bad in form, a verclict 2 Cro- 


Thus in action of debt on fingle bill, and the 9 


ecdem liganu ne quo li gata, and the àcqutance un- Cro. El. 778. 


but if it be ſound tor tne plaimiu, “ he ſhall * Page 141. 


445 
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villtupply it; as ii in debt on 3 bond conditio— 


ned lor the pay ment of 100l. 25 Jau prop, and 
ine delendant pleads payment on the 20 June, 
ad it is accoidiag to the condition Jound that he 
lid pay 20. thourh tis bar be bad in form, be— 
Ute it does not follow the conditica, ihe plain— 
it mipht have taken adwasztagg of It on ipeci.:! 
tetaürrer, yet the Veruic. aaVilg ound payincnt 

bc; ore 


: reckett. 
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be fore the day, that in law is payment at the day, 
and the ſubſtance is found: but where the giſt of 


the bar is good, though ſome of the collateral 
circumſtances are omitted, which the plaintif, 
by demurring ſpecially might have taken advan. 
tage of, yet if they go to iſſue on the bar, and 
that be found for the defendant, the verdict will 
cure this omiſhon, becauſe the collateral matter; 
are admitted and waved by going to iſſue on the 
giſt of the bar. 

Ante 133. As in treſpaſs vi & armzs, the defendant juſii- 
| fies, for that he had common {or all his beaſts 
levant and couchant in the place, &c. by pre- 


2 Co- 44- ſcription, and put in the ſaid cattle ut eand' con. 
Prame v. mun', Sc. there iſſue was on the preſcription, 
> ol * and found for the * defendant: exception 

Se 142+ as taken that he did not aver that the heafi 


_ were levant and couchant ; but this after verdi& 
was intended; for the giſt of the bar is the right 
to burthen the plaintiff's ſoil; and when the 
plaintiff takes ifſue on that, and controverts that 
right, he admits there was not any treſpaſs, in 
caſe that the defendant had ſuch a right; he like- 
wife admits that the defendant has brought him: 
felf within that right, becauſe it would have been 

nugatory to have denied that right of - preſcrip- 
tion, which it 1t had been found, -the plaintif 
had not brought himieli within it; and therefor: 
the traverſe of ſuch gift of the bar is a waiver, 
and admittance of ſuch collateral circumftances. 
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EH A P. FX; 
The Manner of Amendment. 


FT TAVING thus confidered what is matter of 

11 form, and what is ſubſtance in the plead- 

you 
| We come in the next place to conſider how the 
mendments may be made through every part of 
he record ; and here we may obſerve, that the 
ourt during the ſame * term may amend any * Page 143- 
art of the roll, becauſe it is yet in fierz, and ſuch 

endments might be made at common law with- 
ut the aid of any of the ſtatutes. 
Aſter the firſt term you may amend the im- Rol. 198. 
parlance roll by the office paper book, becauſe Hab. 264. 
hat is inſtructions to the prothonotary to enter ;® Ws 
Gf ; 1 - Cro. El. 288. 

p the imparlance rol]; and therefore that is Lit. Rey. 278. 
qually amendable as the original is by the in- Hob. 184. 
ruftions given the curſitor ; but this is done on eta 

e oath of the dejendant's attorney, as in Black- 
wre's caſe to amend the writ, Chamberlain's caſe; 
ath muſt be made that the paper book has not 
een altered fince the defendant's attorney has 
ut his hand to it, which he always does when 
e Joins in iſſue or demurrer ; and this amendment 
ems to be reaſonable, becauſe the defendant has 
ot milled or deceived. 

In the King's Bench this will amend both the 
ill and the roll ol the office paper book, becauſe 

is is inſtruction for making them both; but 

ey cannot amend from any other paper book, 

cauſe ſuch book is not inſtructions left in the 

ice to make both the roll and the bill. 

But where there is no office buok, as where 

e general fue is pleaded, it ſcems they ſhould 

amend 
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amend either the bill or the roll, by the declar.Wrol 

Page 144. tion of which they gave * the delendant a cop rol 
becauſe ſuch declaration is the only inſtruction u pat 

the clerk of the office to enter. cor 

If the bill on the file be with blanks, or i tn; 

imparlance roll be with blanks for dates or qua{Wof 

tities, yet it may be amended by the paper book, 

by the clerks themſelves, till a recordatur be ei. 

tered on the verdict returned on the u prius rol; 

Worthey's Caſe, but after ſuch recordatur it can be only be amen 
aw ed by the court, for the roll lies with the pro 
Latch 164- thonotary to be made up according to the pape: 
book, till the recordatur of the verdict be allovet 

but if aſter the vrecordatur be entered it is enter: 

on the roll  //atu quo, then the court is ſuppoſ: 

to take conuzance of it in what manner it the; 

was; and it clerks might afterwards alter ther 

after entry of the verdict, they might amend! 

in the verdic, which is in the niſi privs roll, :: 

which was ſettled by the judge of niſi privs, 1 

cannot be altered but. by rule of court. 

Roll. Ab. 198, The imparlance roll cannot be amended hyt! 
199. Hode 251. Original writ, becauſe the original writ is the 
thority on which the court proceeds, whicht! 

_ plaintiff muſt proſecute ; ſor otherwiſe, he co 

not proceed in that cauſe ; if the count varies 

Jon. 304. form, f the defendant may plead it in abatemez 
Cro- El. 722 for he has abated his own writ by profecutin; 
Cro. Jac: 654+ it in a different manner; but if it varies in fu 


wks ahh. ſtance, the defendant may move in arreſt of ju; 
ment, becauſe he has no authority to proce: 
having proſecuted a different matter from th 
which the writ has given authority to the cou! 
to take cognizance of. 

Cre. Jac. 92. The imparlance roll cannot be amended 

e Rep. Jt. the plea roll, or fi prus roll; for the impil 

Hatt. 33- 3 lance roll is the original declaration, and the pl 

Dan. 345. (0 


—_— 


+ Compare the reaſ,nioz here 2dduced with the Note in f-“ 
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roll is no more than a recital of the imparlance 
„roll; and therefore it begins with an alias prout 
uf pate, and it is no more than the count of the ſe- 
cond term, to which the defendant pleaded ore 
we tus; and the ff prius roll is but a tranſcript 
n-f of the plea roll, to carry the iſſue into the coun- 
tr. 
But if a declaration be againſt J. B. and he Ral's Ab. 159. 
e imparls by the name of K. B. but pleads by the 
WM right name FJ. B. this is no material fault, be- 
MY cauſe it is only a continuance from one term to 
another ; and by pleacing by the right name, he 
acknowledged he imparled by a wrong name. 

The plea roll may be amended by the impar- Cro. Car. 92. 
lance roll, becauſe it is bat a recital of the im- Lit. Rep. 72. 
parlance roll, but not by the ff prius roll, mandy 
which is but a tranfcript from the plea roll: if Cro. Jac: 354- 
the plaintiff or defendant be well named in the Cro. El. 204 
deginning of the record, “ but afterwards be mif- * Page 146. 
taken, and the name is dm Fonans, this ſhall be 
amended, beeaufe that is but a miftake in fylla- 
bles by the apparent v:tzum ſcriptoris, which it is 
the 1atent of the ſtatute to amend. 

If there be a miſtake in the attorney's name, it Moor 211. 
may de amended by the warrant of attorney, Rigs? 
which being precedent wilt amend the roll, and Yelv. 38. 
the court will take notice that it is the ſame at- —_— ” 

. 4 Ns. 

torney that appeared; but if the name of a ſtran- Ci. 1.0. 114. 
zer be put into the plea, this will be error, for it 
cannot then appear to the court the fame man 
that appeared did plead, and then there was no 
plea pleaded ; and ſo if the defendant's name be | 
niſtaken in the putting in his plea as in an audita 
rela, the plaintiff furmiſes that he entered into ; 
a ſat, 300. to the defendant for the payment of | 
$21. per ann. {or ſix years, to John Buſh a itranger ; 
1 the defendant comes and proteſſand', Sc. pro 
p'to id. Johan. Buſh inſtead oi the defendant, this 
$ erronenus, becauſe it docs not appear to the Cro. Fl. 94. 
court but that the plea was put in by the ſtranger 

to 


Pr 
— "2 
—_— SY 


Ruſſel and 
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to whom the payment was to be made, and ng 
the defendant ; but if the plea had been that th: 
pred” plaintiff ven & dicit, inſtead of the defend. 
ant, this will be conſtrued to be but the miſpriſ-. n 
on of the clerks ; for it is apparent that the plain. W tt 


Vage 147. tiff could not be the * defendant, but it ſhall b c 


Poſt. 161. 


Page 148. tiff, or diſcharge “ by the defendant, ſince it is th plea 


3 Leon. 66. 


ſuppoſed to be put in by him that appeared, fin: tt 
there is no other perſon. 10 


. . an 
Of Iſſues. pl; 


E come now to the joining of iſſues ; au ha 
here we mult obſerve that where the iſſue tra 
immaterial, the verdict will not aid it, but wher det 


it is informal it is helped. illi 
An informal iflue is where it is not traverſed ii the 
a right manner. car 


A verdict cannot kelp an immaterial iſſue, be. tho 
cauſe what is alledged in the pleadings is not pu the 
in the iſſue, or, if it be, is not decilive betweei aud 
the parties, and ſo the verdict is no good found: cor 
tion for the judgment. 2 
If what is material in the pleadings be not pu pay 
in the iſſue, it is not made neceſſary to be prove of | 
on that trial, and will not in all caſes be a four the 
dation for the judgment; for the courts in the dict 
caſes are judges on what point they ought to g teri: 
to iſſue, ſo that it be a legal charge by the plain verſ 


province of the judges to ſettle the matters of las, 
and the jury the matters of faQ. 

If the plaintiff declares on a promiſe to find th 
plaintiff, his wife, and two ſervants, with mea 
and drink for three years, on requeſt ; the defens 


ant pleads that he promiſed to find the plain: 
ans 


e 3 


er: 


Dem; the plaintiff ſhall not have judgment; for 
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A his wife, with meat and drink, Sc. ab/que, that 


he did promiſe to find, Sc. the plaintiff replies, 
the defendant did promiſe to find for three years 
next following, & hoc petit, Sc. and verdict for 
the plaintiff, yet he ſhall not have judgment, be-- 
cauſe the promiſe is traverſed in the ſame manner; 
the plaintiff in his replication alledges to promiſe 
next after he was married, which is not the ſame 
the defendant traverſed, ſo that they are not at 
iſſue on a point traverſed in bar. 


So in treſpaſs, the defendant pleads an award i rg. Rep. 96- 


between the plaintiff and J. S. of the one part, 
and the defendant on the other part, and plain- 
uſf replies quod non kabetur talis concordia between 
plaintiſf and defendant. as alledged, and on iſſue 
joined, verdict ſor the plaintiff ; yet he ſhall not 
have judgment, becauſe the plaintiff does not 
traverſe the ſame concord that is ſet out in the 


defendant's bar, but puts another“ concord in © Page 149. 


iſſue not alledged in the defendant's bar, between 
the plaintiff and defendant only, and the court 
cannot be certain which 1s proved on the trial; and 
tho' it may be ſaid in this cate that either may bar 
the action, yet only one thing is to be put in iſſue; 
aud if it ſhould be otherwiſe, there would be no 
correſpondence between the probata ard the allega- 


tz. So in debt on bond, conditioned for the Cre. Jae. 58s. 


paymentol 1251. the deſendant pleads payment 
of 1001, ſecundum formam & effeum conditionis, 
the plaintiff replies non ſolvit prad” 10g]. and ver- 


dict guod non ſolvit the taid 105). this is an imma- 


terial iſlue not aided, for the plaintiff has not tra- 
rerſed the ſame payment that is in the defendant's 
plea, | 

So in debt on bond, conditioned for the pay- 
ment of 60 on the 25ti1 of June, the defendant 
pleads payment on the 20th of June, ſecundum 
formam & effetum conditions, and iſſue is joined, 
and the verdict finds quod non folvit Gol. at the 
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the iſſue is dehors the matter of the condition, and 
Velv. 54. ſo void, it might have been paid the 25th, and 
though it was not paid the 20th, ſo it does not ap- 
pear that the condition was broke; but where ttt 
iſſue is Qeciſtve between the parties, though it be 
not fo #pt, yet this ſhall be cured after a verdidt; 
„Page 150. as in replevin, the * defendant avows that IJ 
Enderby was feized in fee, and took Pigot to 
huſband, and had by him Thomas; that Ellen and 
that Thomas granted a rent-charge, for which he 
diſtrains ; the plaintiff replies, that one F:/her be- 
ing feized in fee, gave the land to F. Euderby in 
tail, who had iſſue Ellen; that . Enderby died, 
and Ellen entered being ſeized in tail, took Pig 
to huſband and had iſſue Thomas who is dead, 
who granted, &c. ab/que hoc, quod Ellen was ſeized 
in fee, though titis was a informal iſſue; for the 
plaintiff ought to have ffäberſed that Thomas the 
grantor was ſeized in fee; yet it is a deciſive iſ- 
fue ; for it isallowed on both fides, that Thom: 
was in by deſcent from Ellen, and if Ellen wa 
ſeized in fee, Zironas was too, and confequent!y 
had goofright to make the grant. 

If an iſſue be on a point that is impoſſible in the 
ſabltance and nature of the thing, it is not cure 
by the verdict; but if it be only impoſhble in 
the manner and form of it, a verdia will cure; 
for where the ſubltance is impoſſible no verdit 
can ente it, becanſe it cannot make that true which 
cannot poſſibly be; but where it is only impoſſ- 
ble in the manner of it, the thing which is poſh: 
may be found to be or not, and} the manner 
which is impoſſible totally rejected: thus 1f an 

* Page 151. action of aſlault and * battery be brought, ani 
the defendant juſtifies by conveying to himſelf ai 
eſtate by copy of parcel of the manor of C. wherc- 
of D. is ſeized, and that the plaintiff came upon it, 
and that he laid his hands mollitur; the plainiif 
replies and conveys to himſelf an eſtate by cop) 


of another parcel of the manor, and that I 
lord 
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lord of the manor had for himſelf and tenants 
a way over defendant's piece of land; iſſue is 
joined, and verdict for the plaintiff. 

This is a void preſcription ; a copyholder being 4 Co. 31. b. 
originally but a tenant at will, could not preſcribe 
at will, but in the name ot the lord; for an eaſe- 
ment in the manor he could not preſcribe in the 
| lord's name, but muſi lay it by cuſtom, as the lex Hob. 112. 
loct being laid here by way of preſcription, is in Moor 
its own nature void, and the verdid could not 
| make that, which was repugnant in the nature of 
the thing, to be true or falſe, and by conſequence 
could not help it. 

But in debt on a bond conditioned for the Cro. Car. 25, 
payment of 1col. on Ziſt of September, and de- 78. 
tendant ple ads payment at the day, and it is found 
againſt him, the plaintiff ſhall not have judgment, 
becauſe the payment is what is material, and the 
day is impoſſible, and altogether idle and void, 
ſor not being paid before the end of that month 
the obligation is abſolute. 

* But where the ſubſtance of the bar, and the + Page 1 
replication be put in iſſue, though it be infor- 1 Sid. 341- 
mally, yet it is cured by a verdiet ; as if an a/ 4 Burton and 
ſumpfit be for wares ſold, and the defendant pleads 
nonage, and the plaintiff replies they were for 
neceſſaries, & hoc petit quod inqui ratur per patriam, Hob. 113. 
& præd' defendant ſays the like, this iſſue is in- 
tormal, becauſe the plaintiff ought not to have 
cloſed the iſſue, but averred his aflertion that they 
vere for neceſſaries which the defendant might 
have denied; yet ſince the matter of his replica- 
tion be put in iſſue, viz. whether they were neceſ- 
aries or not, the defendant has waived all objec- 
tions to the form, and by ſuch a waiver it appears, 
that he is not any wiſe injured by not rejoining, 
and it being found that they were neceflaries, the 
plaintiff ought to prevail. 

So in debt on a bond conditioned for the pay- Cro. Car. 316, 
ment of 2/. on a certain day, and defendant 37; 
pleads payment on the day in the condition, & TA.“ 

þ jor 
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de hoc ponit ſe ſuper patriam, & prad' the plaintiff; 
and found ſor the plaintiff; here the defendant 
has cloſed the iſſue on the plaintiff by the koc ponit 
ſe ſuper tatriam, yet the 2 cannot take ad- 
vantage of the informality of his own plea, and it 
is waived on both ſides, when they go to iſſue on 
the ſubſtance of it. 

* Page 153. But if in treſpaſs the deſendant pleads a ſpe- 
r cial juſtification, and the plaintiff replies, de inju- 
8 Co. 66, 77 Tia ſua propria, there though the iſſue is ſoun! 
for the plaintiff, yet it is wrong aſter verdid, 
becauſe the imnjuria ſua propria does no more than 
affirm the declaration, and does not conſeſs or de- 
ny the bar; and therefore the giſt of the bar 1 
not put in iſſue at all, but rather ſtands con feſſed 
by the replication, ſince the cauſe is not traver- 
ſed ; for ſaying it was de injuria ſua propria, is 
not more than ſaying, that notwithſtanding the 
cauſe mentioned in the bar, the deſendant com- 
mitted the injury, which the bar being a ſuſlicient 
excuſe to, cannot be; but it does not in the lea! 

Put the bar in iſſue. | 
If the iſfue be joined on a negative pregnant, 
that is an iſſue that rather ſuppoſes an affirmative, 
than the contrary, though it is bad on the demur- 
rer (becaule the plea, &c. is not a certain affirma- 
tion or negative of any ſingle point in queſtion) 
yet alter verdif, this being only an error in 
phraſe ſhall be good; as if an action of treſpais 
be brought for entering into his houſe, the de- 
tencant pleads the daughter licenſed him 10 enter, 
by which he entered; the plaintiff replies, qua 
non intravit per licentiam ſuam, though this repli- 
cation be a negative pregnant, yet it will be good 

alter verdict, | 

Page 154+ * Soil it be an affirmative pregnant of a nega- 
3 315, tive; as if in debt for reut on a leaſe, the de. 
mo» ſendant pleads, quad querens uihil habuit in tene meu 
to lempore dimifſionts ; and the plaintiſſ replies 
quod habuit in tenemento, without ſaying what &- 
tate, though this had been bad on a demurrer; 
| becaul: 
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becauſe by not ſhewing what eſtate he had, it is 1 Sid. 444+ 
pregnant of this negative, that he had not ſuch an : Cm 
| eſtate by which he had power to demiſe, nor that g. c“ . 
he had not ſuch an cttate as he could demiſe. 
| Soinan action of aſſault and baltery, the de- 
ſendant pleads, that the plaintiff neglected his 
| ſervice, per quod moderate cafligavit: the plaintiff 
replies, quod nou moderate hy Ig ; and the iſſue 
F& vis found ſor the plaintift; for though this be 
an informal traverſe and bad on demurrer, being 
rather a traverle of the chattiſement than of the 
| moderate manner of doing it; and the right 
traverſe ſhould have been de injuria ſua propria 
abſque tali cauſu; yet alter verdict it is good, be- 
cauſe the jury have aſcertained that he did beat 
him immoderately. 

In an action of debt, if not guilty be pleaded, Noy. 56. 
and there be a vetdict for the plaintiff, it ſhall wy El. 778. 
be aided by the ſtatute, becauſe, being an ill plea 
and a falſe one the plaintiff ought to have his 
jadgment, both for the badneſs and for the ſalſe- 
hood; but if the“ verdict was for the defendant, #* Page 156. 
yet the plaintiſf ſhould have judgment, becauſe the 
deed ĩs not anſwered by the bar. 

So in an action of covenant, that C. was feized 1 Sid. 189. 
in fee, ancl aſſigns for breach, that C. was not 


0 ſeized in fee, and fic infregit conventionem, the de- 
in ſendant pleads non infregit conventionem, though in 
a {covenant the defendant ought to traverſe either 


. the deed or the breach, and both cannot be invol- 
red in non infregit conventionem, becauſe the giſt of 


a the action hes on the deed, which mult be traver- 
oli led by itfelf : yet when the defendant pleads a 
as bad plea, which is found againſt him, the plaintiff 


may have judgment either for the inſufficiency or 
allity of the plea. 
de. Ita defendant pleads to part, and ſays nothing dete. 
to the other part, and the plaintiff replies to fuch 
plea, without taking judgment for part of the »,; ,.g 
beben not anfyered to; this is a diſcontinuance, 
I 2 becauſe 


* Page 156. 
3 LEV» 55». 
Graver v. 


Mor ely. 


3 Lev. 39 
Randall v. 
Brees. 

Carter 51. 
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becauſe he does not ſollow his entire demand ij, 
the court; but ſuch diſcontinuance is cured b 
the verdict, becauſe it was the intent of the ſta- 
tute, that when they deſcended to iſſue they ſhoul/ 
waive all objections of this nature ; for both 
parties by deſcending to iſſue ſuppoſed a cauſe 
in court; and therefore they ſhould not aſter— 
wards make any objections, that the cauſe wa; 
out of court before trial. 

* But if the verdict itſelf made a diſcontinuance, 
and found part of the declaration, and nothing 
to the other part, this 1s a diſcontinuance not cu- 
red by the ſtatute : becauſe tne intent of the iſſue 
is that the whole event of the matter in iſſue ſhall 
be determined; and the anſwering to part doth 
not anſwer to the precept of the court, nor to the 
deſign of the iſſue, which is to determine thi 
whole cauſe, that ſo it may be a bar to any other 
action. So that ſuch imperfect verdict ought no! 
to be received by the judge of n/i prius, it not 
anſwering to the iſſue ; and if it be received, i! 
ought not to be entered of record; and if it be. 
it is erroneous, becauſe the whole matter in iſſu: 
is not anſwered, and a ver” fac“ de navo ought to be 
awarded, ſo that the whole matter in iſſue may be 
determined in that action, and this is not aided by 
the ſtatute, which did not intend to help imper- 
fections of the verdict, which is ſtill defigned to 
make an intire end of the iſſue; but it helps the 
diſcontinuance before the verdict, becauſe th: 
verdict is by the ſtatute a foundation for the jug: 
ment, which the parties cannot by miltake chang: 
or alter. | 

Thus in debt for rent reſerved out of the co- 
pyhold and freehold lands, the defendant plea: 
the eviction of the whole by the deviſe of the lel- 


Ayre v. Bloſſom ſor (the plaintitt's father :) * the plaintiff by 


a! cent. 


* Page 157. P 


roteſtation, that he was not evicted of the copy 
hold, replies that the freehold was entailed ; ard 
therefore the deviſe was void; the defendant tri- 

| verſeth 
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verſeth the entail, and verdict found ſor the plain- 
tiff for the whole rent; in this caſe the plea as to 
the copyhold was diſcontinued, and that the ver- 
dict was for the rent iſſuing out of the copyhold, 
as well as the frechold; yet the court held, that 
the verdict aided the diſcontiuuance. So in ac- 


tion of aſſault and battery againſt two, and there co. 11. Hid. 
is a diſcontinuance as io one of the detendants, it g*n's caſe, 


is cured by a verdict. 


In treſpaſs ſor entering his houſe and cloſe, Cro- Jace 304. 
Grenden the defendant juſtiſies by virtue of a 3385. 


capias utlagatum againſt Shelling, and that he went 
in the foot-path through the ſaid cloſe to the 
ſaid plaintiff's houſe, who licenſed him to enter; 
the plaintiff traverſeth the licence, aud found 
tor him, though here was a diſcontinuance as to 
the cloſe, yet the iſſue being on the licence, and 
that being ſound for the plaintitt, the verdict 
cured the diſcontinuance as to the cloſe. 


If a man juſtifies to the whole, aud his plea Salk. 179, 180. 


goes but to part, the plea is bad, becauſe being 
pleaded as to the whole, and going but to part, 
and being an 1ututhcient anſwer to the whole, con- 


ſequently the * plaintitt muſt have judgment ; * Page 158. 


and if the plaintiff ou ſuch plea does not demur, 
but takes iſſue, ſince he takes iiTue on a bad bar, 
whether the iſſue be found for the plaintitt or 
delendant, the judgment ſhall be lor the plain- 
tiff, becauſe the bar is inſufficient; for though 
the iſſue ſhould be found for the defendant, yet 


that will not amend the bar, and make that go to Then it would 
be better to try 
than dem. 


the whole, which goes to part ouly, and there- 
ore here the illuc is material. 

But if the Jelendaut has pleaded a bar to part 
and fays nothing to the reſidue, there the plea 
is good as to the part to which it is pleaded, and 
nothing being {aid as to the reliuue, the piatatift 
ought to have judgment lor want ol a plea, as 
lo the reſidue: if he does not take judgment, it 
is a diſcontinuance of his ation; fer the de- 

fendant 


» Anie 158. 
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ſendant having ſaid nothing to that part, if tha 
nihit dicit be not entered, there being no conli- 
nuance of that part of the action, by what the 
defendant hath faid to it, the plaintiff likewiſe 
not having ſaid any thing to it, to continue it in 
court, it is a diſcontinuance ; and if any part of 
it be diſcontinucd, it is a diſcontinuance in the 
whole; ſor there is not the ſame demand ſub— 
ſiting, that the plaintil] had fer forth in his de- 
claration ; but if the plaintiff takes 1fue, an 


9 Page 159. obtaing a verdi, the diſcontinuance is aided “ þy 


1 Salk. loo. 
Market v. 


Johnſton. 


6 Mod. 626. 


the ſtatute of jeofails, whicti cures all diſconti- 
nuances before verdict; for the iſſue is imma— 
terial, becauſe the iſſue is not material to every 
thing to which the plea is pleaded; for eic 
not material as to the whole, it was in that cafe 
an immaterial iſſue. 

Where the plaintiff declares in Michaelmas term 
before cras anima ſo as to have a plea to ente 
of that term, and the defendant gives him 
plea to part only, and the plaintiff enters hi 
plea as of Hilary term, and upon demurrer i: 
Hilary term the defendant objeas the diſconti— 
nuauce, and deſires the plea may be entered as of 
the term in which it was entered, the court woul! 
not interpoſe to make them enter their plea on 
the rolls of Mickaelmas term, becauſe, it the 
court had done this, the plaintiff's action mui 
have been diſcontinued by ſuch rule, whereas the 
plaintiff having given the defendant an impat— 
lance, when he needed not, it 1s not erroneous, 
or any wiſe prejudicial to the defendant, and the 
plaintiff has the whole Hilary term to take judg- 
mont for the part not pleaded to, and therefor: 
tue could be no diſcontinuance during Hilar 
leriine 

But if an action of debt be brought againſt an 
executor or adminiſtrator, and he pleads ſeveral 


* Page 160. Judgments to cover the * aſſets, and as to ſom: 


of the Judgments the pleas are good, and as 10 
ſome 
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ſome bad, this is a diſcontinuance of the plain- 
tiſl's action, becauſe the plaintiff's demand re- 
mains the ſame, and is ſtill purſued ; and ſince 
the judgments of ſome are avoided by a good 
plea, and all the judgments amounting but to 
one cover of the aſſets, if one of them be voided, 
the plaintil] muſt have judgment for the whole, 
becauſe there is not a ſufficient bar to his de- 
mand, ſince the whole avoidance of the plain- 
tiſſ's demand to charge the aſſets, amounts to but 
one bar. 

So in an ation of battery and wounding the 
defendant juitthes as to the battery, but fays no- 
thing as to the wounding; ard the iſſue was ſound 
for the defendant; though this plea is a diſcon— 
tinuance guoad the wounding, the plaintiff ha y- 
ing deſcended to iſſue in the juſtification of the 
battery; and that being found againſt him the 
rerchEt cures it; and the judgment is not here 
for the diſcontinuance of the plaintiſf, but on 
the verdict, becauſe it will then be a bar to an- 
other action. 

But in treſpaſs for a coat ane cloak, and not 
gurity pleaded, it the jury find that the defend- 
ant as a conſtable took his coat for a fax, but 
ſays nothing as to the eloak, this is an impertect 
verdict, not determining the point in iffue he- 
tween tue parties. 

* If to an iſſue tendered by the plaintiff, the 
defendam joins the fimilifer by the plaiutiit's 
name, or the ptaintiif joins the fimiliter by the 
celendant's name to an iffue rendered by the de— 
lendant, this ſhall be amended, there being a 
negative and afiirmatte before, between the 
plaintiff and defendant, which is the pattern from 
whence the joining of the iſſue is to be taken; 
there is a ſufficient copy from whence this may 
be amended, it being a plain miſtake from the 
nature o the thing of one man's naare for an- 
other. 


E 


Vaugh. 104. 
Semule Col', 


Hob. 187. 
Freeſtote and 
oyer. 


rad. ä 
| 2 Mod. 603. 


3 Lev. 55 
3 Cre. 133. 
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Cro. El. 340. 
Long v. Mit- 
chell. 


Moor 631. 
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LE: AF. . 


Further conſiderations touching an:endments. 


1 F the ni/t privs roll varies from any material 
part of the plea roll, and the plaintiff becomes 
nonſuit through ſuch variance, there the nonſu 
ſhall not be entered up, but a wenzre fac” de no 
awarded; as if the ii prius roll miſrecites a judg- 
ment on which the action 1s founded, and it be 
entered right on the plea roll, the reaſon of this 
is, that the ft prius roll being materially “ dif- 
ferent from the plea roll, it is no tranſcript : and 
therefore the» nonſuit for not proving What was 
not in iſſue is a perle nullity, and it ought not 
to be entered on the record. 

The nit przus roll, on which the poſtea is enter- 
ed, ought to be preſerved to warrant the entry of 
the judgment on the plea roll; for in a writ 6: 
error, if they alledge diminution of the poſtea and 
habeas corpora, and there is none to be found, the 
judgment 1s erroneous, becauſe there is no war- 
rant to enter the verdict on a plea roll. 

If the niſi prius roll differs from the plea rol! 
in any matter that alters the iſſue, it cannot be 
amended by the plea roll ; becauſe it does not 
give the judge ol uiſi prius authority to try the 
matter which is in iſſue between the parties on the 
plea roll; but if the %% prius roll differs in any 
other matter which does not alter the iffuc between 
the j ties, there it may be amended, becauſe the 
Judge ot ii privs has authority to try the matter 
in 1flue between them; as il Hue be on the addi- 
tion of delendant's name, whether J. S. was 
huſbandman ze 71m pcirationts He, and the mf 
prius roll be, whether he was hubendman gene- 

rally, 


S a 773 — 


1s 


44% 


he 
oi 


vas 
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rally, omitting the words die inpet rut ions bis, 

| this is not in the plea roll. S0 in a bon! com Brown), 17 
| ditioned for the payment of a certain fun * at |; 
the firſt ſeaſt next enſuing the date, and on the 
niſi prius roll the day be omitted, this is not the 

| ſame iſſue on the plea roll, becauſe there is no- 


8 193 


thing on the i prius roll to fix the feaſt on which 


the payment was to be made; and ſo the iſſue on 
| the plea roll is not right. 


But where the detendant's name is omitted in Dy. 260. 


| joining the iſſue, this ſhall be amended by the 


plea roll, becauſe the iſſue is not varied, and the 


juſtices of niſi prius have authority to try it by 


dilt rin gas. 


So when in action upon the caſe upon afſunp/?t, 15:4. 
the defendant (upon the plea roll) pleads 07 
aſſumpſit, and on the miſt 1 Prius roll it is nor cul- 
pabilis, aſter the verdict, the niſi prius roll ſhall be 
amended by the plea roll, for both pleas traverſe 
the giſt of the action, and the defendant has the 
ſame hin” +. in the non culp' as in the non 
ſſumpſit, and the iſſue is the ſame in ſubſtance. 

The ſpecial verdict may be amended according Puig 217. 
to the minute or note, becauſe the minute is the 2 H. 335: 
inſtructions taken at the aſſizes for the entering it 5 :yles 203. 
up; but nothing can be added to the minute, 
though never ſo ſtrongly proved by the evidence, 
becauſe that would be to ſubject the jury to an 
attaint for a fact that was never found by them; 
which is contrary to Juſtice to do. 


If the jury find a certain verdict, and it is en- * Page 164. 


| tered uncertainly on the record; if the judge, Cro. Car. 338. 


who tried the cauſe, remembers certainly how the 
jury found. it, it ſhall be aſcertained by the me- 
mory of the judge, and the verdict be made cer- 
tain as the jury found it. 


Fadvments. 
— 


> Leon 13+ 


1 Sid. 70. 
Ray m. 39 
Cro. Car. 67. 
Cro. El. 656. 
865. 
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Wecome now to the amendment of judgments; 
and we muſt here note, that the court will make 
no amendment that will defeat a judgment, the 
ſtatute allowing amendments in affirmance of judy. 
ments only. 

The names of the plaintiff and defendant may 
be amended, if the docquet be right; but if the 
docquet roll and judgment be both miſtaken, 
quære, whether this will be amended ; for the 
doequet roll is the Index to the judgment, and 
made at the ſame time, in order that purchaſers 
may find out ſuch judgments and be ſafe ; there- 
fore, if the docquet roll be right, the judgment 
will without doubt be amended, becauſe there 1; 
à proper indication to purchaſers, that there i; 
ſuch a judgment, and there is ſufficient on record, 
from whence to amend the judgment : but if the 
docquet and judgment both be wrong in ti: 


Page 1659 names the purchaſer may be deceived ; * and 


quære, how far the court will amend the judgment, 
though there be ſufficient inſtructions on th: 
record to amend it by; becauſe a purchaler may 
be defeated of his title by this amendment, though 
he has done every thing the law requires, to mak: 


Hhimſelf ſecure in his title. 


But ſince the ſtatute of 11 V. &. M. the 
court will amend the judgment, but not the doc- 
quet ; if the judgment be right, and the docque! 
wrong, beſore the ſtatute the judgment bound th: 
lands, becauſe the judgment was the lien on th: 


lands; and the docquect no more than an indes 


to find ine judgments readily, and the ftrangei 


eggrizved by ſuch miſdocqueting had only hi; 


remed againſt the officer for not docquelting 
them truly. 

But fince the ſtatute ſuch judgment doc 
not bind the purchaſer, for a falſe docquet 15 3 
none. 


The 
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The judgment is amendable from any other s cœ 62 

art of the record, when there is any thing on 2 Ro. Rer. 
record itſelf to fet it right; as if the verdict be to *53 354 
recover Dale from A. and Sale from B. and the 


| judgment be to recover Sale from A. and Dale 


from B. this might be amended ; for this is only 
the mifpriſion ot the clerk, ſince he had ſuſſicient 


inſtructions from the verdict to enter the judgment 


truly. 
So in a qe zmpedit {or the preſentation of a * Page 166. 


| vicarage, and the judgment is quod recuperet eccls- 


fem, this ſhall be amended. 

So if the judgment be given on a demur- 
rer againſt the plaintiff, and the entry of 
the judgment is of a monſuit, inſtead of a 
judgment in demurrer, this thall be amend - 
ed. 

If the damages de incremento be miſtaken by the 
clerk, the court will amenct it by the judgment 
hook, beeauſe that is a ſuſſicient inftruction to the 
clerk to enter the judgment by; and therefore 
it was his miſprifion not to go according to 
his inſtructions, which! may be rectified and a- 
mended. | 

Thus, if judgment be againſt a man and wiſe, pal. 159. 
and the judgment is, gzod the wite is in miſericordie, Hob. 127. 
and not the huſband}, this was amended by the pa- . 
per-book that was right. 

But if there be a miſtake or error in the judg- Cree El. 491. 
ment in any fuck mater in which the clerk has Pm. 48. 
no inſtructions, as it a capiatur be entered for a | | 
miſericordia, or e eonverſo, this was error iu the 
judgment; becauſe before 16 & r7 Car. 2. it | 
made fine to the king, and a difference in the 
execution; and there was no infiruction in the 
record itſell in the judgment book, whereby to 
amend it; and nor cout, whether 1} was the 
error of the clerk in entering, or of the Count in 
dwing the judgment. 

The 
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The inferior court from whence the record i 
returned, whether it be the Common Pleas, or ano- 
ther court of record, may amend after judgment, 
as well as before a writ of error brought; and the 
rule of ſuch amendment is to be certified by the 
clerk of ſuch inferior court to the ſuperior; tor x 
record is removed by writ of error; and a ittitu- 
recordum is entered on the roll; yet the writ of 
error is to ſend the record in the ſtate, and condi— 
tion, in which it ought to be by the law, and ti 


is corrected, as it ought, from all miſpriſions of 


the clerks; for by the laws they are to corre 
the miſpriſions of the clerks before or atte: 
judgment; and ſuch corrected records they ar: 
obliged to ſend, that the miſpriſions of the clerk; 
may not be taken for their errors; and if they 
do thus correct the miſpriſion of their clerks at- 
ter the writ. of error has been brought upon tie 
record, it is proper to ſend up their clerks, who 
are the officers of the court, and have the cuſtody 
of the records, or they may alledge diminution, 
and 1end up the record amended, as it ought to 
be, or it may be amended in the ſuperior court, 
if the other refuleth ; becauſe ſuch miſpriizons 
are not to alter the judgment; and theretoie the 
court, that ſuper-intends the inferior court, ouyli! 
not to correct the miſpriſions of the clerks of th 
court, in the record ſent to them. 

* Put there is this difference, where the clerk; 
carry ihe rules of amendment to a ſuperior court, 
and where diminution is alledged, and a cert{ioru1: 
thereon iſſues ; for where the clerks bring up the 
roll, it appvars to have been mended by the date 
c the roll after error brought; but when dini— 
40102 is alledged, they bring up the record . 
/atu quo, and the certiorari finds it; and there- 
lore when 1t is brought, they will intend it to by 
amended at the time of the judgment given, and 
hat the tranſcript firſt ſent up was a diminution 


ang mtitake ; aud therefore, it dower be brougit 
val, itt 


of the Court of Common Plaus. 


againſt an infant, who appears and pleads by 
guardian, and the judgment is againſt him, quod 
fit in miſericordia, this is error, becauſe appearing 
by guardian he ought not to have been amerced; 
for an infant cannot be amerced {or his indiſcre- 
tion, nor a guardian, becauſe he is appointed by 
the court; ſo this is error in the judgment itſelf, 
which is not amendable ; and if certified by the 
clerks of the court to have been amended after 
error brought, could not have been amended 
above, but yet certified to the certiorari rightly 
amended, they will ſuppole it was amendable the 
ſame term judgment was given ; and during the 
term, the judgment being n eri, they can rectify 
not only the miſpriſions of clerks, but their own 
miſtakes. 

If on a demurrer joined the judgment is en- 
tered, quod wiſts præmiſſis, &c. widetur jufliciarus 
quod pl itum pred” minus ſuffecien', &c. and omitting 
ideo confiderat” efl, quod ile the plaintiff il capiat 
per breve ſuum, ſit in miſericordia, and defendant cat 
inde ſine die, this omithon ſhall be amended, be- 
cauſe there is no judgment returned on the re- 
cord ſent in anſwer to the writ of error; and then 
the writ of error itſelf is not anſwered, unleſs the 
judgment be ſent with the roll ; for the writ of 
error is judic' inde reddit ſit, unleſs the judgment 
be tranſcribed upon the roll in error, the plaintiff 
in error mult be zonſurt ; and therefore it is ſor 
the advantage of the plaintiff in error, as well as 
lor the defendant, in whote behalf the judgment 
ſhould be entered upon the record; becauſe if 
there be no judgment, the plaintiff in error can- 
not be hurt by ſuch non-entry, nor has he where- 
of to complain ; and therefore for both their ad- 
vantages the judgment ought to be entered on 
record. 

In debt on bond, after verdict for the plain- 
tit, the judgment was entered, quod recupcret the 
lum in the nary” pro miſ. & cuſlug, inſtead of pro 

deb'o 


* P 9 
2 Saurd. 289. 
Poole V. Longa- 


vill. 


1 Vent. 132» 
Raym- 
1 Sid, 70. 
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deb'o pred” and this was ordered to be amended, 


beeauſe pro miſ. & cuſlag is contradiftory to the 
prad' ſum', * which was in deb', and the judg- 
ment would have been good without ; ſo that they 
being ſurpluſage, and repugnant to the former 
words in the judgment, cannot vitiate it. 

An interlocutory judgment may as well be a- 
mended as a final judgment; but if there be con- 
tradictory reaſons given for the entry of ſuch 
judgments, and the judgments thiemſelves, it te- 
mains a guere, whether it can be amended, becauſe 
It is ſaid on the one hand, that there being a re- 
pugnancy in the material part of the judgment, 
ſuch act of the court, being in itſelf an inconſiſ- 
tency, it cannot be amended; and the reaſon of 


. the judgment being the ground and foundation 


* Page 171. 


Owen 19. 
Waller's Caſę. 


on which the judgment is given, it is a mate1;al 
part of the judgment, and not mere ſurpluſage, 
as in the other caſe; and if the paper-bock in 
ſuch interlocutory judgments be right, it is ſaid, 
it will not amend it, becauſe though the paper- 
book will amend the pleadings of the parties, 
fince ſuch paper book is the inflrudtons of the par- 
ties given the clerks to enter; yet ſuch paper- 
books are no minutes taken from the court of 
their interlocutory judgments, and therefore 
cannot amend ſuch judgments ; but on the other 
fide it is ſaid, that if the judgment be right, and 
the reaſon on which the court gave it be not ſo, 
yet the judgment itſelf being right ought not to 
be reverſed for want of rectitude in the judgments 
themſelves, and not for want of their producing a 
good or ſufficient reaſon for ſuch judgment. 

As in the award of a repleader tor the error of 
the defendant's plea, if it is entered quia pl'itum 
eft ſufficien' in lege, inſtead of quia minus ſufficiens 
, the court held this not amendable, though it 


was right in the paper-book between the parties: 


but Popham and Glanville cont ra. 


Uf 


of the Court of Common Pleas. 


If any part of the record be vitiated by ra- Ro. Abr. 209- 

ſure, the court will reſtore it by amendment N 
, 2 Latch. 164. 

becauſe the wickedneſs of any perſon in corrup- 1 Rol. Abr. 208. 
ting the records of the court ought not to obſtrut 
the juſtice of the court, or prejudice any of the 
parties ; as in ejetione firme the leaſe was made 10 
May after verdict; tor though it was made the 

11th of May by a raſure, and it appearing to the 
court that the declaration was vitiated by fach ra- 
ſure, they amended it both com” banc' and bancs 
reis. | 

Ir is a general rule, that though the court will 
make amendments in favour of Juagments, yet if a 
writ of error be brought, the defendant in error fhall 
pay all the coſts of the writ of error ; becauſe, till the 
record was amended, the plaintiff in error had 
ſuſficient “ reaſon to bring the writ ; but if he 
proceeded 10 reverſe the judgment on any other 
error, there the defendant ſhall not pay coſts for“ Page 172. 
his amendments, becauſe 1t 1s plain, that the plain- 
iff did not depend on the error the defendant 
has amended, but on others to reverſe the judg- 
ment. 


AF. XV. 


Jury Proceſs. 


E are now come to the award of the ve- 

ve, and the proceſs which is in order to 
bare the judices facti, or proper parties to try the 
cauſe; and here, if that be rightly awarded, the 
Intent of the ſtatute is to make th proceſs thereby 
amendable. 


If 


Yo 


Page 173. 


Co. El. 26, 468. 
| ſed. 
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69. 
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Fro. 278. 
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If there be a blank left ſor the county to the 
ſheriff, whereof the writ ſhould be awarded, yet it 
will be amended, becauſe it cannot be awarded to 
the ſheriffof any other county; and there ſore it i; 
the omiſſion of the otticer in entering the award of 
the court ; but if there were a local plea into 
another county, ſo that there are two counties 
mentioned 1n the pleadings, there the * blank 
cannot be amended, becauſe there is originally ng 
award of the court to whom the proceſs ſhall go; 
but where the plea carries the matter, there 
the venue muſt be from the laſt place, becauf: 
the declaration by ſuch plea ſtands confeſ— 


If the court award the proceſs to an improper 
officer, yet this is aided aſter verdict, for that on- 
ly makes an inſufficiency in the return of the ju- 
ry ; aud inſufficient returns are aided ; for it wa; 
the deſign of the ſtatute, that if the cauſe was tried 
by a right jury, that it ſhould not be material what 
officer got them together. 

[! the ſheriff returns but twenty-three on the 
deni re, and twenty-four on the habeas corpus, and 
the twenty fourth omitted on the venire appears 
and is ſworn, the verdict will be void; becauſe 
he is not returned according to the award of the 
court in purfuance of the venire; and therefore 
has no authority to try the cauſe, for the award to 
diſtrain one not ſummoned is void, and he is not 


returned of the tales de circumſlantibus, ſo that 


he is not a proper juror by the writ nor ſta— 


tute. 


Il the number of the qualifications of the jury 

he omitted, it ſeems it may be amended by the 

articular number of the qualifications in each 
roll, which is directed by the law in all caſes. 

* Burt if the place be totally miſawarded this 1 
not helped by any ſtatute, becauſe they have not 
the proper pudices facti, unleſs they have them 
from the place waere the fact ariſes ; but if it 0 

oniy 


—_—_—_— „ a 
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only miſawarded in part, this is helped by the ex- 
preſs words of 21 Fi. 13. becauſe it is ſuppoſed, 
that the perſons, that were near any part of the 
place might know the {act in iſſue between the 
parties; but in the ſtatute jor amendment of the 
law the award is at large, viz. venure facius hic, be- 
cauſe if he tak.es any out of the county it is ſuffi» 
cient, for it was found that the perſons in the 
neighbourhood were generally more partial than 
ſtrangers. 


The award of the venire muſt be to a day in the Moor 402, 466. 


jame term, or the next term; but it muſt be in 
term, otherwiſe it is erroneous ; becauſe this is 
yot ſuch a diſcontinuance as is aided by the ver- 
dict, ſince it is an error in the court in awarding 
the proceſs, which makes it utterly uncertain 
when or where the parties ſhould appear to re- 
ceive judgment; and it is an act of the court 
which is erroneous, and not a mis-entry of 
the clerk, which the ſtatutes do not intend to 
aid. 

If a venzre be of the ſame action and between 


the ſame parties, all other faults will be amend- 
ed. | 


But theſe are incurable, becauſe by ſuch ve- # Page 175. 
ure they are not, as it appears, the proper Jud- gggb. 194. 


ges of the cauſes between theſe parties; for if 
they do not come from that place, they are not, 
judices facri by the law; if they do not come in 
the ſame action between the ſame parties, they 
are not judges in that cauſe; but if the diſringas 
be right, it is conſtrued by a venzre omitted. 


But if the number of qualifications be omitted ; Ro. Abr. 
in the venzre, vet it is ſuſſicient becauſe that is aſ- 204, 205. 


certained by the law and amended by the roll. 


Thus in ejectment where the venire was de 1 Cro. 275, 278. 


plrto tranſgr omitting ejectione firma, the court 2 
held the wenire to be ill, becauſe it were not in a 
che ſame action; ſor an action of treſpaſs, and 
an action of treſpaſs in ejectment are — 
an 
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and there might be an action of treſpaſs between 
the ſame parties; but if the diſtringas had been 
right, they would have judged this venire to have 
been null, and the want of a venzre 1s aided by the 
ſtatute. 

Cro. Car. 46. So if on an action of treſpaſs iſſue is joined be. 

Jones eien, tween the plaintiff and two defendants, and the 

9 one dies, and the venire is awarded between the 
plaintiff aud both defendants after ſuch defendants 
death, and verdict is taken for the plainriff, and 

Page 176. the death ſuggeſted on the roll, and judgment“ 
againſt the ſurvivor, the venire being only a judi- 
cial proceſs, and purſuing the award on the roll, 
and it plainly appearing to be in the ſame cauſe, 
and that the trial was laid by proper judges; and 
judgrent being againſt the defendant, who is 
charged with the whole action, it is good. 

Cro. Car. 275, But if the zurata mentions the iſſue to be pita 

oye tranſgr', where the action is debt, and the award 

of the venire and diſ{ringas is debt, this ſhall be 

amended; for the zurata is an award of the di/- 

tringas in purſuance of the award of the venire, and 

the venire being right, the ſecondary proceſs ought 
to be accordingly, and there 1s a ſufficient autho- 
rity by the writ of diſtringas, for the judge of aſ- 
ſize to try the cauſe. | 

So if the ſheriff returns nomina furat' inter pat 

2 prad de pl'ito tranſgr, where the venire is de pl ita 
debt', this ſhall be amended ; for in dorſo brevis he 
ſays, execut:o ifhus by is patet, Ec. which could not, 
1 it was not the ſame action. 

. So if the diſtringas be without the day of ni 
Prius, or mentions a wrong day, if the 7urat roll 
be right, the d/{ringas may be amended by the 
Jurat roll. | 

Cro- Jac. 64. So if the return of the venire be miſtaken, this 

Cro-El. 438.981, may be amended by the roll; and if the zeſte of 

Page 177. the venzre be out of term,“ and before plea plead- 

Moor 623, 699. ed, it is no error; for the tee of the judicial 


Cro, Car. 275, 


Noy = 90 writs being only matter of form, if miſtaken, yet 
Moor 465. | ſhall 


Cro- EI. 202.36 
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ſhall not vitiate, ſince they have the proper judges 
of the fact by ſuch proceſs. 
The nomina jurator' in the venire are the proper 
parties to try the action; and if there be a miſ- 
take in the chriſtian name it is incurable; for the 
ſtatute does not extend to it, but it extends to 
cure ſurnames or additions, for there can be but 
one name of baptiſm, but there may be various 
ſurnames and additions; and therefore if it can 
be proved what perſon the ſheriff meant by his 
ſurname or addition, it may be amended and ſet 
right. 
If the diſtringas be omitted ot wrong in any of 3 Bull. 180 
the above particulars, it may be amended by the 
rentre ; for it is a ſecondary proceſs to bring in 
the jury ; and 1f the names of the jury, either 
chriſtian or ſurname, be wrong in the body of 
the diſlringas in the panel returned, or in the pa- 1 Ro. Abr. 
nel of the jury ſworn, yet if it can be proved to 19% &. 
be the ſame man that was intended to be returned , Bro. 174. 
in the venire, having there his right chriſtian name, 
he is the proper judeæ facti, and it may be amend- 
ed by the ſtatute. 
If there be ſuch a ſault in the venzre as makes it a 
perſect nullity, ſo that it has no relation * to the“ Page 178. 
cauſe yet if there be a good d:flringas, that being Godb. 194. 
one of the jury proceſs, the omiſſion of the for- 
mer is cured ; for the omiſſion of any judicial 
writ is aided by the ſtatute; and a venire, that is 
a nullity, and has no relation to the cauſe, is as if 
there had not been any; and ſo of a diſtringas c. El. 259. 
where there is a proper ventre. | 
If on a ſuggeſtion on the roll, proceſs be award- Cro. El. 561. 
ed to the coroners, and then the ſheriff either re- 57+ 886. 
turns the panel or ales, it is erroneous, becauſe 
not collected by the proper officers; and there- 
lore they are not the proper judices facti of that 
cauſe ; and it gppears on the record, that the 


return 1s otherwiſe than the court hath direc- 
ted, 


R 2 But 


Cro. El. 36g; 
Hare v. 
Brown. 


Page 179. 


Raft. 116. b. 


Salk. 268. 
London and 
Andrews». * 


Cro. Car. 427» 
Smith v. 
Smith, Ro. 
Abr. 7558. 


ib. 575 · 
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But if the ſheriff after he is diſcharged returns 
the panel to the venire, this is no principal cauſe 
of challenge, for the ſheriff having returned the 
xomina jurator', to the court above, on the venire 
on which they have awarded a dz/tr:ngas, with a 
nifi prius of that return to be controverted before 
the judge of mf privs, is bound down by a record 
of a ſuperior court, on wnole records it appears 
that he is ſheriff; but the judge of aſſize tries the 
challenges, becauſe he himſelt [wears the jury ; 
and though he cannot determine who is the legal 
officer, becauſe he is bound down, as we have al- 
ready ſaid, yet he may well try the matter of fact, 
if ſuch legal officer be competent to ſummon ti. 
jury, ſince it is much better, as we have ſaid, twat 
ſuch matter ſhould be tried at nf pres, than the 
witneſſes brought up to Weſtminſter to determine 
ſuch fact there; and though the legality of the 
officer be no principal cauſe of challenge, be- 
cauſe it is ſettled above, yet if ſuch panels be fa— 
vourably returned, you may challenge to the fa- 
vour and illegality of the officer, as a ſtrong evi- 
dence of partial array, ſince a perſon, that had 
nothing to do with the return, has intermeddled 
therewith, viz. named by the plaintiff or de— 
fendant. | 

The lateſt reſolution is, that the returns of the 
miniſterial otficer are to be challenged at the day 
of the return ; for if the court then admits them 
to be their officers, and the parties do not except 
againſt them, they are concluded, ſince the pro- 
per udzces facti are admitted by them to be re- 
turned. 

But if the ſheriff that returns his venire, be diſ- 
charged before the tele of the venire, it is error, 
and ſhall be tried by the record of the diſcharge ; 
becauſe if the legal officer dozs not return, the 
proper judices facti did not try *h2 cauſe, and fo 
the verdict 1s ill. | 

But 


TE Yr — 1 | ad ** 1 TY — 


we 


— 
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But if they aſſign ſor error, that though he was Bro. ret 4 
ſherilf at the tee, yet he was diſcharged before the 27. 40. 13 


return, this muſt be alledged“ in the pleadings, *Þ 


and the diſcharge muſt be tried by the record of the 
Chancery, certified into the court where the writ of 
error was returnable ; and whether he returned it 
after his diſcharge is a matter in pazs, and muſt be 
tried by pars, whether theſe matters may be remo- 
ved in arreſt of judgment at the day in bank, he- 
cauſe they had a day in court, atthe awarding of 
the diſt ringas, and that ſeemed to be the proper 
time to ſhew the illegality of the returning officer ; 
hut on the contrary, if the parties ſhew any thing 
before judgment, that would make the judgment 
erroneous when given, it thould ſeem a proper 
matter to ſtay the court from giving judg- 
ment. 

In London and Middle/ex both ſheriffs make 
but one in both counties; and therefore it ſeems 
to be a good cauſe of challenge, if the writ ap- 
pears to be returned by one ſheriff only ; and if 
one of them die, the office is at an end, till ano- 
ther is choſen ; tie firſt beginning of this cuſtom 
ſeems to be upon the foundation of the charter 
of king Jahn, F who granted the ſheriſfwick of 
London and Middleſex to the mayor and citizens 
of London at the farm of 3oc!l. per ann. ſo that be- 
ing a grant in lee of the ſherillwick to them as a 
corporation, they had a right to name one or 


more officers, * in order to execute the ſame ; 4 


and they thought it proper to name two. officers 
indifferently to execute both oilices, and both of 
them execute as one ſheriff, though the writ in 
Middleſex is directed to them as one vic? com 
Midds. pracipiumus tibi; in that of London vice- co- 

mztibus 


U—— — 


T Henr „the £rf, and not Jen, granted the ſheriffwick cf 
Lenden and MidJ!c/ex to the mayor and citizens of Londen at tlie 
am of 20 0. er annum, dee the C uſty us of the City of Lea- 
«in, 6s 


14. 
age 180. 
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mitibus London pracipim' vobis ; and the reaſon of 
this difference ſeems to be, that before this grant 
of the ſheriff ick to the corporation, the corpo- 
ration nominated to the crown, and the crown ap- 
pointed the ſheriffs for London, and the London 
ſheriffs were reſponſible ta the king for the London 
profits of the ſheriffwick ; and this was the reaſon 
why two were appointed, that both might be re- 
ſponſible; and this nomination was that the citi- 
zens might exhibitto the king reſponſible perſons; 
and that ſeems to be the reaſon, that in many of 
the corporations, that are cities and counties, 
there are two ſheriffs; + but when by the charter 
of king John, the ſheriffwick of London and Mid- 
dleſex was granted to the citizens as a perpetual fee- 
farm, then they entered their ſheriffs, which before 
were nominated for London only, and the election 
of the two was for both ſheriſſwicks, but the di- 
rections of the king's writs were as before, viz. in 
Tondon to the two ſheriffs, and in Middleſex as it 
* Page 182. there was only one. 3 Go. 12. * 1 Show. 162, 163, 
| 289. 2 Show. 262, 286. Lev. 2843. Priv. of 
London, fo. 5, 6, 7, 272, 273. Hob. 70. 
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CHAP. XVI. 
Of Imparlance. | 
| 


N the Common Pleas, they antiently proceeded 
by original writs, which were warrants out of | 
Chancery for them to proceed; theſe always 
gave the detendant notice of the cauſe of action; 
and as he had a view of the writ before he ap- 
peared, if he had any dilatory plea, he was to put 
it 


F See the preceding no! 
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it in immediately; but when he pleaded in chief, 
and came in towards the end of the term, they 
ave him time to make his defence, which was 
called zmparlance. : | 

But in the King's Bench, when the deſendant 
comes in by latitat, he does not know till after 
his imparlunce what the plaintiff declares for ; and 
as he had no ſight of the bill before-hand, he 
had time allowed him to plead any plea in abate- 
ment, which is called ſpecial zmparlance. 

When the Common Plias proceeded on clauſum 
fregit, which they did when imparlances became 
common, F or plaintiffs poor, as the defendant 
was under the ſame “ diſadvantages } as when he“ Page 183. 
was arrefted on a /atitat, he had the ſame privilege 11 Mod. 575. 
to have time to make his objedtion to the decla- 
ration. 

Hence imparlance is, 
Firſi, General. 
Secendly, Special. 

The words of the zmparlance general are, petit 
licentiam anterloguendi, And the words of the „pe- 
cial imparlance are, ſalvis ſibi omnibus & omni madis 
advantagus tam ad breve quam ad narrationem ; and 


ſometimes thus, /alvis ſibi omnibus advantugus tam 
ad 


—_ — 


+ Imparlance, as it is here called, was a neceſſary in ſiſpenſable 
part of the old proceſs in treſpaſs, whe.her the plaintiff or de- 
lendant was rich or poor; and the fair comm-n-law reaſon given 
for it by Britten, is, ** gue chaque defendant eit garny de. 
intention de fon adverſaire.” 

Here the chief baron candid'y allows, that the arreſt by c/au- 
ſum ſeegit in the Como n Pleas, and by the /atitat in the Kins's 
Bench, did lay the deſendant under diſadvantages. If the chiet 
baron had ſaid, under unwarrantable oppreffions in open viola- 
tion of King Jet great charter, not ch by tubvertirg and per- 
verting the antient proceſs of the law in treſpals, bat 10 by an 
arbitrary and barbarous abuſe of ſpecial bail: if the chief baron 
had ſtigmatized this proceſs by /aritat with the ſeemingly harih, 
but richly merited terms above mentione l. as Sir Or/ando Bridge- 
man chief juſtice of the Common Pleas did, When the /atitat was 
ſirſt introduced into the Kine's Bench, he would perhaps have 
done no more than an honcſt jadignation, at the 1novation, 
would warrant. 


Dy. 210. ina 
Margine« 
Styles 90. 

* Page 184. 


Dy. 38. zoo. 
Hob. 62. 


Lut. 117. 
Doct. plt- 224. 
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ad ſuriſdictionem curiæ, quam ad breve & narrattonem, 
as the caſe is; and the defendant has a general im- 
parlance of courſe, but the ſpecial imparlance muſt 
be obtained from the court. 

Three things are to be conſidered in impay- 
lance. 

Firſt, what muſt be done before imparlance. 

Secondly, what muſt be done after general im par- 
lance. 

Thirdly, what after ſpecial imparlance. 

Firſt, what things muſt be done before impar— 
lance ; theſe are threefold. 

Firſt, if a defendant pleads to the juriſdiction 
of the court, he muſt do it inſanter on his ap— 
pearance ; for if he imparls, he owns the juri- 
diction of the court, by craving “ leave of the 
court for time to plead in, and the court ſhall ne- 
ver be ouſted of its juriſdiction after wmpurlance, 
becauſe the lord might reverſe his judgment by 
writ of diſceit, and it goes in bar of the action it- 
ſelf, (vz.) in that court. 

Secondly, if the defendant in a plea of land 
would have Oyer of the deed, he mult demand it 
before iparlance; for by imparling he under- 
takes to defend the land mentioned 1n the plain- 
tiff's count, and it would be abſurd in him to de- 
fend what he docs not know, 

Thirdly, wherever a defendant pleads Eper 
paratus, as in dower, and tender of money, Sr. 
it mult be done before zmparlance ; for by craving 
time he owns he is not ready, and therefore fa alli 
hes his plea. 

Secondly, what may be done, after a general im- 
parlance; two things only, (. 

F., pleas in ſufpenſion. 

Secaudly, pleas 1 in bar. 

Unleſs the writ abate after impurlauce, as if a 
man be excommunicated aſter the term in which 
imparlance was allowed, ſuch excommunicatio: 
may be pleaded after imparlance. 

: Thirdly, 


8 
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Thirdly, what may be pleaded after ſpecial im- 
parlance. | 

All pleas in abatement, (unleſs to the juriſdicti- 
on and privilege) after {ſpecial imparlance; “ pri- 
vilege can be only pleaded after a general impar- 
lance, becauſe it is neither an objection to the writ, 
bill, or count. 

1 Sid. 29. 2 Ro. Rep. 244. ſeem to be contra- 


ry, ant that privilege cannot be pleaded after im- 


parlance ; it is not ſaid in either of the caſes, that 
it was a ſpeczal or general imparlance, and the lateſt 
reſolution, (viz.) Hardreſs and Lutwick are expreſs 
in point, that it may be pleaded after a ſpecial im- 
parlance, for it does not ouſt them of their juriſdic- 
tion, but 1s a privilege, which each court allows 
the officers of another, to be ſued in their own 
court. 


C HAP. XVII. 
Of Pleas. 


E are now come to pleas; and here are 
two things to be treated of, (v:2.) 
Firſt, defences in general, | 
Secondly, the ſeveral ſorts of pleas, and the time 
ol leading. 
VDeſeuce cometh from the word deferdo, ſo cal- 
&d from the manner of pleading, (viz.) ven“ & 
12nd, and is twofold. 


* Page 185. 


Firſt, half defence, which is ven” & defend? vim Page 186. 


2 mur” quando, Ec. the ven iS the record of the 
letendant's coming into count, and is neceſſary to 
make him a party, but the defend" wim & injur', 
Sc. were not uſed in clauſum fregits and aſſaulto ; 
s appears by the old entries, #5. 5, 13, 30. So that 
the 


1 Lut. 9. 


4 Ann. c. 16. 
4 Saund. 41. 


Page 187. 


2 H. 6. 35. 
42 H. 6. 7. 
Hard. 355. 
1 Lut. 46. 

Dy. 410. in 
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the want of them is not fatal, tho' ſhewn ſor ſpe. 
cial cauſe. 
Secondly, the ſeveral ſorts of pleas, and theſe are 
threefold, vis. | 
Firſt, Abatement 
Secondly, Suſpenſion. 
Thirdly. Br 4 
Firſt, abatement ; pleas in abatement are, when the 
defendant ſhews cauſe to the court why he ſhould 
not be impleaded ; or, if impleaded, not in man- 
ner and ſorm he now is. As theſe pleas enter not 
into the merit of the cauſe, but are dilatory, the 
law has laid the following reſtrictions on them. 
Firſt, by the ſtatute for the amendment of the 
law, no dilatory plea is to be received, unleſ; 
on oath, and probable cauſe ſhewn to the court. 
Secondly, no plea in abatement ſhall be received 
aſter a reſpondeas ouſler, for then would they be 
pleaded in tnfinitum. 


Thirdly, that they ſhall be pleaded beſore gene- 


ral imparlance. 


* Fourthly, that when iſſue is joined on them, 
if it be found againſt the defendant, it ſhall be 
peremptory. 

Pleas in abatement are threefold. 

Firfl, to the juriſdiction of the court. 

Secondly, to the perſon. Firſt, of the plaintif; 
and Secondly, defendant. Thirdly, to the writ, aud 
therein, 

Firſt, to the form, 
Secondly, to the action. 


Juriſdictions of Courts. 
Firſt, Of pleas to the juriſdiction of the court, 


and here three things are to be obſerved. 


Firfl, they muſt be pleaded before any impar- 


lance ; for by craving leave to imparl, the defend: 
ant ſubmits to the juriſdiction. 


L. xcept 
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Except where antient demeſne is pleaded ; ſor 
this may be done after imparlance, becauſe the 
lord might reverſe the judgment by writ of diſ- 
ceit, and it goes in bar of the aQion itſelf, (viz.) in 
that court, becauſe it is coram non judice. 

Sccondly, the deſendant mult plead it in propria 
perſona, for he cannot plead by attorney without 

leave of the court firſt had, which leave acknow- 
ledges their juriſdiction; for the attorney is an 
officer of the court; and if they put in a plea by 
an officer of the court, that plea muſt be ſuppoſed 
to be put in by leave of the court. 

* Thirdly, the defendant muſt make but half“ Page 138, 
defence; for if he makes the full defence, quando, Co. Lit. 127. 
Sc. he ſubmits to the juriſdiftion, &c. being quundo | 
& ubi cur' cenſideraverit. 

Under this head of pleas to the juriſdiction, it 
will be neceſſary to make a diviſion of the courts, 
which, as far as our purpoſe requires, may be di- 
vided into, 

Firſt, the courts of Weflminſier. 
Secondly, the reſt of the temporal courts in 
England. 

Firſt, the courts of Weſtminſter are the ſuperior 
courts in the kingdom, and have a ſuperintenden- 
cy over all the other courts by prohibition ; if 
if; MW they exceed their juriſdiction, or writs of error, 
d and falſe judgment; if their proceedings are er- 

roneous ; fo that theſe courts have conuzance of 
all tranſitory actions, except between the ſcholars 
of Oxford and Cambridge, and every thing ſuppoſed 
to be done within their juriſdigion ; unleſs the 
contrary eſpecially appears. On the other hand, 
nothing ſhall be intended within the juriſdiction 
urt, of aninferior court, but what isexpretly alledged; 
ſo that where an action is brought on a promiſe 
par- in a court below, not only the promiſe, but the 
end- conſideration of the promiſe, mult be alledged to 
ariſe within an inferior juriſdiction ; becaute ſuch 
inferior courts are bounded in their original“ Page 18g. 
cept | creation, 


Page 190. 
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creation, to cauſes ariſing within the limits of 
fuch new erected juriſdiction ; and therefore, if 
adebtor, that has contracted a debt out f of ſuch 
limited juriſdiction, comes within it, yet they can- 
not-ſue there for ſuch debt ; becauſe the cauſe 
of action did not ariſe within ſuch juriſdiction; 
and therefore it is not within the limits of their 
commiſhon to try and determine; for which rea- 
fon the conſideration of the promiſe, which is the 
cauſe of action, muſt be alledged to be within the 
juriſdiction of the court; and not only ſo, but it 
muſt be proved upon the trial ; and if the plain- 
tiff proves a conſideration out of the juriſdiction, 
that cannot be given in evidence; and if it be, the 
defendant's counſel may propoſe a bill of excep- 
tions, the bill will appear to be erroneous ; and 
therefore the firſt book of Saunders 74. in the caſe 
of Deacoct and Beſt, makes a true diſtinction be- 
tween counties palatine, and other inferior courts; 
for the county palatine is a general court, for al! 
the ſubjects of that palatinate, and not merely for 
the cauſes ariſing within the palatine ; for if a 
debtor goes from the foreign into palatine, his 
objections go along with him, as much as if he 
went from one kingdom to another; and if it 
were otherwiſe a palatinate juriſdiction would be 
* a ſhelter and aſylum to debtors ; ſor no proceſs 
: | | but 


— — 


F The city of London is an exception to this general rule. For 
when Henry the firſt, by his charter, granted that the citizens of 
London ſhould not plead without the walls of the city in any plez 
whatever, this was done, as I have before obſerved, in proof of the 
city of London being newly erected into a county of itſelf, and as 
fuch, had the charter ſtopt here, it would have been no matter of 
favor, becaule, by a preceding law of the ſame king, the county 
of London gua ftalis then ſtood upon the ſame footing in regard to 
non-fore:r7: pleas as all the other counties in the kingdom: but 
this charter goes on, and farther grants that % debtors who ove 
the citizens of Lenden any debts ſhall pay them in Londen, or diſ- 
charge themſelves in the city, by ſhewing that they owe no ſuch 
debts ; but if they will not pay the ſame, nor come thither to clear 
themſelves, the citizens to whom ſuch debts are due, may take 
aemia, within that city, borough, or county, where he remain: 
who owes the debt. 


al 
C7 
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but the ſupreme prerogative proceſs runs there ; 
and therefore it is-truly determined, though the 
cauſe of action be out of the palatine ; yet if the 
party be a ſubject of that palatine, as he is by co- 
wing into that dominion, that the action there 
may be brought againſt him. 

Secondly, of temporal courts in England, theſe 

may be divided into three, (222.) 
Firſt, Courts Palatinate. 
Secondly, Inſerior courts. 
Thirdly, Courts not of Record. 

Firſt, Courts palatinate, which are three; firſt, 
Chefler ; ſecondly, Durham, erected by William 
the conqueror ; and thirdly, Lancaſter, erected 
by act of parliament in Edward the third's time: 
theſe were ſuperior courts within their juriſdic- 
tion, in as ample a manner as a court of Meſlmin- 
er, and the king's ordinary writs do not run 
there. 

Secondly, inferior courts of record ; they are 
all the king's courts, though another may have 
the profits, and they fit either mediate or imme- 
diate from the king; and they are either ereted 
by letters pateut from the king, or by preſcription; 
and the proceedings are preſerved on rolls, which 
are of ſo high a nature, that they are to be“ tried # Page 191. 
by themſelves ; only ſome of theſe have franchiſe 
to hold pleas within ſuch a compaſs, through 
theſe breve domini regis non currit. 

Thirdly, courts not of record, ſuch as the court 
baron, hundred court, and county court. 

There are no pleas to the juriſdiction of the Go. 4. 
courts at Weſiminſler in tranſitory actions, unleſs luft. 213. 
the plaintiff by his declaration ſhews the cauſe of __ Dx 
action accrues within the county palatine, or if 
it be between the ſcholars of Oxford and Cam- 
bridge. | 

Nor in local actions, unleſs within thoſe juriſ- 
ditions, where breve domini regis non curnit. 


For 


4 Iaſt. 244 
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For where a franchiſe, either by letters pa- 
tents or preſcription, hath a privilege of holding 
pleas within their juriſdiction, if the courts at 
Weſtminſter intrench on their privileges they muſt 
demand conuzance ; that is, delire that the cauſe 
may be determined before them ; for the de- 
fendant cannot plead it to the jurifdiction; and 
the reaſon 1s, becauſe a defendant is arreſted by 
the king's writ; but within a franchiſe, where 
the king's writ doth not run, he 1s not legal- 
ly convened, and therefore may plead it to the 


juriſdiction; but the creating a new franchiſe does 


not hinder the writ from having the ſame juriſ- 


Page 192. dition over the cauſe, but grants“ juriſdiction 


2 Iaſt. 140. 


to the lord of the liberty; and whenever the 
king's courts intrench on his juriſdiction, he may 
make his claim, and demand that the cauſe be 
determined before him. 

So that the pleas to the juriſdictions of the 


' courts at Weſtminſter are, 


Antient demeſne. Herne's plead. 351. 

Held of the king's manor. Hanſ. 103. 2. 

Counties palatine. Raft. 419. Herne 7. 

Cinque ports. | 

We are now come to the privileges that fran- 
chiſes by letters patent, or by preſcription, have of 
demanding conuzances of the courts at Weſtminſter; 
and here we will conſider, 

Firſt, what courts can demand conuzance. 

Secondly, of what and where they ſhall be deni- 
ed, though the cauſe accrued within their juriſ- 
dition. | 

Thirdly, the manner and time of demanding 
It. 

Firſt, what court can demand cunuzance. 

No court can demand conuzance, unleſs it b: 
of record, becauſe all courts of record arc the 
king's, though another may have the profits ol 


them. Co. Lit. 117. 5. So that although the 
cauſe goes out of the king's courts at Weflmin/':r, 


«at 
Vs: 
4 


of the Court of Common Pleas. 


yet it goes to another of the king's courts, to“ Page 193. 
which he has granted the privilege of determining 


the cauſes ariſing within a limited juriſdiction : 
but it is below the dignity of the king's courts to 
part with any cauſe to another's court, ſuch as 
the county court, &c. 

Wherever the defendant can plead to the jurif: 
dition of the courts at Meęſiminſter, there the 
franchiſe may demand conuzance, but not wice 
dera. | 
Nady, of what they can demand conuzance, 
and whether it ſhall be denied, though the cauſe 
accrued within the juriſdiction. 

They have conuzance of local actions; for as 
to tranſitory actions, the plaintiff may ſuppoſe 
them to ariſe in what county he pleaſes ; but if 
they are laid in the county palatine, it being a ſu- 
perior court ſhall have conuzance ; as if it be 
between the ſcholars of Oxford and Cambridge in 
a tranfitory action, the Univerſity ſhall have co- 
nuzance, becauſe by their charter confirmed by 
act of parliament they ſhall have juriſdiction over 
the perſons of their ſcholars. 


Firfl, where the franchiſe cannot give a reme- p, 
dy, and there would be a failure of juſtice, it ſhall tice. 


not have conuzance, although the action accrued 
within their juriſdiction. 


* As in quare i mpedit, becauſe they cannot ſend + Page 194. 
a writ to the biſhop; nor in replevin, becauſe, if 4 k. 3. 
the plaintiff be nonſuited, a ſecond deliverance 89. 


| ſhall he granted, which the franchiſe cannot 


do. 


1 Sid. 103- 


29» 
14 He 4. 20. 
Dalt. 12. 


31 Ed. 3. zt. 


Nor in waſte, becauſe by the ſtatute the writ alt. 12. 
muſt iſſue out of the Chancery at Weſtminſter, and 
theſe writs are returnable into the king's courts 
there ; and not into any inferior court. 

Nor in admeaſurement of paſture, becauſe the; ag. 5. 


iranchiſe cannot grant a writ de ſecunda ſuper onera- 
lone, 


So 


ure of juſ- 


2 Ven. 363. 


22 Aff. 83. 


Page 195. 
Privilege of 
Courts. 


3 Lev. 149. 
Lit. Rep - 304. 


Cant. Bendl. 


23 3 
Bro. Con. 50. 


Han. 509. 
14 Hñ. 4. 20. 
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So if a fine be removed. out of the franchiſe by 
writ of error in B. R. and a ſcire fac iſſues out to 
have execution, they ſhall not have conuzance, 
becauſe the king never parts with the records of 
his court, and without it they can do no right to 
the party. 

it ſcholar of Oxford or Cambridge be ſued in 
Chancery for a ſpecial performance of acontratt to 
leaſe lands in Mulleſex, the Univerſity ſhall not 
have conuzance, becauſe they cannot ſequeſter the 
lands. 

If a treſpaſs be brought within a franchiſe 
againſt a foreigner who has nothing within the 
franchiſe, conuzance ſhall not be granted; {or 
they cannot oblige a ſtranger to anſwer who hath 
nothing within the franchiſe. 

* Secondly, and as they ſhall not have conuzance 
where there is a failure of juſtice, ſo ſhall they 
not likewiſe where the plaintitf is a privileged 
perſon in any of the ſuperior courtsat Weſt minſler; 
tor it would be inconvenient and below the digni- 
ty of theſe courts, that the officers ſhould be com- 
pelled to quit their attendance, to obtain juſtice 
in an inferior court. 

But the defendant being  cuftod' mar in the 
King's Bench, or the plaintiff's commencing a fut 
in the Exchequer on a quo minus as debtor to the 
king, are not ſuch privileges as will ouſt an infe— 
rior juriſdiction ; for they are now grown the 
common way of iſſuing in thoſe courts. 

Nor can they have conuzance of ſuch actions 
which were not in Eſſe at the time of their charter, 
but created ſince by act of parliament. 

But if an action of law is given againit a perſon 
by another name, as debt againſt an adminiſtrator, 
they ſhall have conuzance. 

Thirdly, the manner and time of demanding 
It. 

As to the manner of demanding it by letter of 
attorney, the letter of attorney muſt be in * 

anc 


S oo a= oOveOaa ac 
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and preſent in court; and if the conuzance be 

demanded by virtue of a charter time out of 

mind, or by preſcription, there an allowance muſt > 
be pleaded before juſtices in eyre. Co. 9, Abbot de Page 196. 
Strat's caſe. 

As to the time, it muſt be demanded before an , Sid. 103. 
imparlance, and the fame term the writ is return- 
able after the defendant appears, becauſe until 
he appears there is no cauſe ia court ; otherwiſe 
there would be a delay of juſtice ; for if conu- 6 H. 3. g. 
zance after imparlance when the defendant has a 0. 

day already allowed him, he would have two 

days, ſince when the conuzance is allowed, the 
franchiſe prefixes a day to both parties to ap- 

pear before them; and it is the lord's laches, if 

he does not come ſoon enough, ſo as not to delay ran. 148; 
the parties. | | | 


We are now come to the ſecond fort of pleas in 
abatement, vis. 
Plaintiff 


To the perſon of either or 
Defendant. 

iſt, Te the perſon of the plaintiff ; and here are pirg. As to 
the following diſabilities which may be pleaded the perſon of 
in abatement of the writ, and the plaintiff ſhall he Plsigtig. 
not be anſwered until he hath removed them ; 
and therefore by the ancient law he was ſaid to 
loſe liberam legem, becauſe he was not rectus in 
cur' until he had removed ſuch impediment. 
Firſt, outlawry ; for until this is reverſed, or rica. 
the king has granted his charter of pardon, * he Pp; 
is out of the protection of the law, becauſe he — — — 
would not be amenable and attendant to the law, Aff. 40. B. 
and ought not to have any privilege from it; but Ja=bility zs- _ 
none ſhould be outlawed until after the exigent be Page 197: 
returned; for the inquiring after him in the | 
county is in order that he may appear; and there- 
fore if he does appear at the return of the exigent 
the law is ſatisfied, and the outlawry muſt not be 
recorded againſt him. | 


* 


But 
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Coo Lit. 129+ 


Co · L. 118. 


Doct. plit. 396. 
7 H. & 110. 


® Page 198. 


Dot. plit. 393+ 
Stamſord 103. 
Fitz. Coe 233, 


But this diſability is only pleadable when the 
plaintiff ſues in his own right; for if he ſues in 
auter droit, as executor or adminiſtrator, or as 
mayor with his commonalty, outlawry ſhall not 
diſable him, becauſe the perſon whom he repre- 
ſents has the privilege of the law ; and not ſuing 
for himſelf, where he has the advantage of ano- 
ther, that is no objection to his repreſentation, or 
any reaſon why he ſhould not be anſwered. 

Nor when he brings a writ of error to reverſe 
an outlawry, ſhall outlawry in that ſuit, nor at 
any ſtranger's, diſable him; for if he were out- 
lawed at ſeveral mens ſuits, and one ſhould be a 
bar to another, he could never reverſe any of 
them; the outlawry itſelf is no objection, for that 
would be exceptio ejuſdem rei cujus petitur diſſolutio; 
nor 1s another outlawry pleadable in bar to ſuch 
writ of error; for then two erroneous “ outlay- 
ries would be irre verſable; and therefore that is 
tantamount to exceptzo ejuſdem rei cujus petitur diſ- 
ſolutio; ſo if there be an attaint brought on a ver- 
dict, outlawry grounded on that verdict ſhall not 
be pleaded in bar, for the reaſon above. 

As this is a dilatory plea, when it is pleaded in 
another court than where the outlawry iſſued, the 
defendant muſt bring it in immediately ; ſor this 
being in delay, if the court ſhould give time, and 
it ſhould not be brought in, then the delay of 
Juſtice would be from the court, and ſince there is 
a way of having it immediately, by producing it 
under the great ſeal, no time ſhall be given to 
bring it ſub pede ſigilli; but otherwiſe when it is in 

the ſame court, for then the record is already in 
court, | 

In pleading outlawry in diſability in another 
court, the ancient way was to have the record of 

the outlawry itſelf ſub pede figill: by certiorari and 
mittimus; but this being very expenſive, it is nov 
ſufficient to plead the cap. utlegatum under the 
of the court ſrom whence it iſſues; for the 
iſſulug 


— 2 
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ſuing of execution could not be without the Co. Lit. 118. 
judgment ; and therefore ſuch execution is a 88 2 
proof to the court that there is ſuch a judgment, Doc. put. 
which is a proof that the defendant's plea of Tx. Ouilawry. 
matter of record is proved by matter of record ; 
and therefore appears * to the court not to be“ Page 199. 
meerly dilatory ; and therefore on ſhewing ſuch 
execution, 
If the plaintiff will plead aul t:el record, the 

court will give the defendant a day to bring it in; 
but where you plead excommunication, it is not 
ſufficient to ſhew the writ de excommunicato capien - 
do under the ſeal of the court, for the writ is no 
evidence of the continuance of the excommunica- 
tion, ſince he may be affoiled by the biſhop, and 
that will not appear in the king's court, becauſe 
ſuch aſſoilment is not returned into the king's 
court from whence ſuch fignificevit is ſent ; but 
s the reverſal of the judgment of outlavry muſt 
appear in the ſame court where the outlawry is 
returned; and therefore the iſſuing of the execu- 
x Wl tion is a ſtrong proof of the continuance of the 

judgment; and if it is denied on the other fide, 
in they will give him a day to maintain his plea; 
i& dut in caſe of an excommunication, the iſſuing 
is the writ is no certain proof of excommunication, 
id even at the time of iſſuing the writ, for he might 
of de aſſoiled between the figniſicavit and the iſſuing 
is the writ de excommunicato capiendo ; and therefore 
it there muſt be a certificate under the ſeal of the 
to biſhop to maintain the plea ſince it is dilatory ; 
in and the court, on ſhewing only the writ de excom- Pitz. Cor. 2435 
in muncato capiendo, have no ground to give the de- 23 E- 4. 16. 

* ſendant time; beſides it is below the dignity of To 
zer the court to write to the biſhop to ſatisfy dilato- — 
of ties; and there is no way by certiorari or mitti- 
nd nus to bring it in. 
o Outlawry in a county Palatine cannot be plead- 
the ed in any of the courts of Weſtminſter; for he is 
the WW only ouſted of his law within that juriſdiction, and 
ing L 2 it 


— 


14 E. 44 16+ 


Co. Lit. 123. | 
De&t. plit. 395+ 


* Page 201. 


2 Lute 1513, 4, 
1604. 

11 H. 7. 11. 
3 Lev. 29. 

Co- Lit. 128. 

s Co. 109. 

2 Lut. 1513» 
Dyer 9. 

Cro. El. 262. 


Owen 22. 
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it ſhall not extend to diſable a man in another 
county where they have no power ; for the coun- 
ty Palatin? being a royal juriſdiction within 
bounds, the loſing the privileges of law, within 
that juriſdiction, can be no diſadvantage to him 
in another county ; and if he does not live within 
the Palatine juriſdiction, he is not obliged to attend 
there ; but it ſeems that outlawry in the county | 
Palatine of Lancafler may be pleaded in the courts 
of Weſtminſter; becauſe that county was erected by 
act of parliament in the time of Ed. 3. but Dur- 
ham and Cheſter are by preſcription. | 6 
Wherever outlawry is pleaded, it may always 
be pleaded in abatement, but not in bar, unleſs t 
the ground or cauſe of the action be forfeited; f 
not in bar in real actions where the land is for ſeit- WF P 
ed, nor in perſonal actions where the damages ate P 
uncertain. 
Outlawry for felony may be pleaded in bar to h 
all actions concerning lands and tenements, as it 
well as goods and chattels, * for all his lands are p 
forfeited by the felony. | ea 
Outlawry may be pleaded in bar after it is © 
pleaded in abatement, becauſe the thing is forfeit- * 
ed, and the plaintiff has no right to recover. pl 
In real or perſonal actions where the damages 0 
are uncertain (as in treſpaſs, of battery of goods, MW © 
of breaking his cloſe, &c. and are not forfeited WM © 
by the outlawry) there the outlawry muſt be plead- 
ed in diſability of the perſon : but if the ground m 
or cauſe of the action be forfeited by the out- 
lawry, as in action of debt, detinue, &c. the out- 
lawry may be pleaded in bar to the action. vy 
If outlawry be pleaded either in bar or abate- 
ment, and the plaintiff replies nul tiel record, and 
the defendant has a day given him to bring in the 
record, and in the interim the plaintiff removes the 
record by writ of error, and reverſes the outlawry, 
though the defendant fails in bringing in the re- 
cord, yet this ſhall not be fatal and peremptory 
on 
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on him ; for in the firſt caſe he ſhall have liberty 
to plead a new bar ; and in the ſecond, the judg- 
ment ſhall only be re/ſpondeas ouſter ; becauſe his 
plea was a true plea at the time of pleading it, 
and the plaintiff was actually diſabled from ſuing, 
not having then his liberam legem. 

So that outlawry does not abate the writ, but“ Page 202. 
is only a temporary impediment, that diſables the Co. Lit. 128. 
plaintiff from proceeding ; for upon obtaining a Doc. pit. 397. 
charter or pardon, or reverſing the outlawry, he 
is reſtored to his law, and ſhall oblige the defend- 
ant to plead to the ſame writ. 

The ſecond diſability is excommunication, and Second. 
this cannot be pleaded after general imparlance ; Excommuni- 
for thereby the plaintiff is admitted to he a good yy pk 36. 
plaintiff, but after a ſpecial imparlance it may be Plac. Cæu. 10. 
pleaded. | 

When this is pleaded, the biſhop's letter under 
his ſeal, witnefling the excommunication, muſt be 
ſnewn; and though the plaintiff cannot deny a 
plea, yet the writ ſhall not abate, but deſendant | 
eat inde fine die, becauſe the plaintiff upon produ- Hit. Sed. 201. 
cing his letters of abſolution ſhall have a reſum- 2 
mons or reuttachment; if in appeal the defendant he. Fxcom. 16. 
pleads excommengeent in the plaintiff, he is let 8 
out on mai-prize until the plaintiff purchaſe let- 4 E. 3. 17. 
ters of ahlclation, for then he mull plead in 
chief. | 

But in other caſes, the writ ſhall abate if the 
matter pleaded cannot be denied, except outlaw- 
ry, when the plaintiff purchaſes a pardon before 
judgment is entered upon the plea or reverſes it 
by error. 

Excommengement is a good plea to an execu- c. Ut. 134. 
tor or adminiſtrator, though they ſue “ in auter 43-3: 3- 
droit, and the difference between this and out 2, Kd. 4. 49. 
lawry is, that an excommunicate perſon is exclu- * Page 203. 
ded from the body of the church, and is incapable 
to lay out the goods of the deceaſed to pious 
uſes ; but the cutlaw, though iucapable o * 

| or 
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for his own benefit, may be allowed to do all cha- 
ritable actions for the ſoul of the deceaſed ; aud 
it is one of the effects of excommunication tha: 
he cannot be procurator or attorney for any 
other perſon ; and therefore cannot repreſent the 
deceaſed. 

32 Co. 61. Excommunication is no plea on a qui tam, be- 
cauſe it is for example, and the ſtatute having 
given the informer an ability to ſue, and not ex- 
cepted excommunicated perſons from the liberty 
of informing, he is enabled to ſue by the ſtatute, 
notwithſtanding the cenſures of the church. 

Theol. 10, 11 When prohibition is brought againſt the biſhop, 

Excommenge- and he pleads excommunication againſt the plain- 

＋ 27. tiff, and in the excommunication there is no cauſe 

8 Co. 68. of ſuch excommunication ſhewn, this is no good 

— N plea; for in ſuch caſe it will be intended that 

than that in the excommunication was for endeavouring to 

— Aurry hinder the biſhop's proceeding by application to 

Jiſabled be. the temporal court; and if ſuch excommunicati- 
cauſe himſelf is On were allowed, it would deſtroy all prohibitions, 

2 0 1 and the plea of excommuniĩcation in this caſe is 

Th — 4* exceptio ejuſdem rei cujus petitur diſſolutio. 

30 E. 3. 4. In an action brought by the bailiffs and com- 

Co- Lit. 134. monalty, the defendant ſhall not plead e xcom- 
mengement in the bailiffs, becauſe they ſue as a 
corporation, and a corporation cannot be ex- 
cluded from the communion of the viſible 
church. 

| Bro. Excom. 3. When excommunication is pleaded in the 

S. _— plaintiff, he ſhall not reply that he has appealed 

Roll 216 from the ſentence; for the ſentence is in force 

Pita Cen. 10. until it is repealed, and whilſt it is in force he can- 

— 78˙ 74, 78. not appear in any of the courts of juſtice ; but he 

may reply that he is abſolved, for then his diſa- 
bility 1s taken away. 

16 E. 3. 31- In the times of popery, excommengement 

— certified by the pope, or delegates commiſſioned 

14 kl. 4. 1. by him, did not diſable the plaintiff; becauſe the 


Bro. Excom. 1. cOurts had no pei ſon to whom tuey ſhould write 
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to have him aſloiled : and it ſeems by this, that if 
the ſentence be a nullity, as if they excommuni- 
cate for a temporal offence, the king's court will 
write to the biſhop to aſſoil him; and when the 
plaintiff brings in the letter of abſolution, the 
court will oblige the defendam to plead in 
chief. 

The court will not receive the certificate of Bro. Excom. 21. 
excommunication of one biſhop from another, 4 — 
becauſe they muſt have the certificate“ from the 8 Co. 68. 
biſhop whoſe ſubje he was; and he might have £9: Lit. 134- 
deen afſoiled by his own ordinary aſter the firſt Page 205. 
certificate to the biſhop. 

Nor will they receive a certificate from a biſhop — Excom. 2. 
deceaſed, becauſe he may ſtand aſſoiled by the tc n. 
preſent ordinary that now is, after the deceaſe of 1 Ro. 683. 
the biſhop who has certified; and the court will 
not receive any certificate, but from ſuch perſon 
to whom they can write to aſſoil. 

The third diſability is alienage, where one is Third Alienage, 
born out of the king's liegeance ; for none ſhall C. Lit. 128. 
maintain any action either real or perſonal whilſt 
he is ſubject to an enemy to the king; but this Co. Lit. 129. 
impediment may be removed by being 

Naturalized by act of parliament, 
Infranchiſed, or by letters patents. 

But an alien in league ſhall maintain perſonal eL“, _ 
ations, or elſe he would be incapacitated to mer- 1 Bull. 134. 
chandize ; but no real or mixed action, becauſe 
there is no neceſſity that he ſhould ſettle. 

If it be pleaded. in an alien in league, that muſt 3ro. Denz. 10. 
be in diſability of the plaintiF; but if it be an C L. 129. 
alien enemy, it muſt be pleaded to the action, be- 
cauſe it is forſeited to the king, asa reprizal for the 
damages committed by the dominion in enmity 
with him. 

But an alien enemy that is prior, may ſue for ® Page 206. 
the convent, becauſe he ſues in his corporate ca- Co. Lit. 129. 
pacity, and not io recover for himſelf, or to car- 
ry the goods or effes out of the land. a 

t 


The Hiftory and Pructice 


Gro» El. 14% It has been long doubted, whether an alien 
— , enemy ſhould maintain an action as executor ; for 
Owen 45 on the one hand it is ſaid, that, by the policy of 
the law, alien enemies ſhall not be admitted to 
actions to recover effects which may be carried 
out of the kingflom, to weaken ourſelves, and en- 
Molloy 370. rich the enemy; and therefore public utility 
— 1 3:5 muſt be preferred to private convenience; but on 
Moor. 431. the other hand it is ſaid, theſe eflefs ot the teſ- 
Rearter 49. 191. tator's are not forfeited to the king by way of re- 
ichfield and : . : 
Dx. v. Udy, Priſal, becauſe that they are not the alien enemies, 
Mo for he is to recover them tor others ; and if the 
law allows ſuch alien enemies to poſſeſs the ef- 
fefs as well as an alien fricud, it muſt allow them 
power to recover, ſince that there is no difference, 
and by conſequence he muſt not be diſabled to 
ſue for them; if it were otherw1il., :t would be a 
prejudice to the king's ſut jeAs who could not re- 
cover their debts from the alicu cxecutor, by his 


not being able to get in the allcts of the tefta- 


tor. 
Fourth. Pre: The fourth diſability, is whena man has judg- 
> Pao ment given againſt him on a writ of * premuntr: 
Tage 207. facias, or is attainted of high treaſou or j-lony. 


Fifth. Recuſans The filth diſability, is popiſh recuſancy con- 

cy. vict; becauſe 3 Fac. cap. 5. diſables to all intents, 
as excommunication, except where he ſues for 
lands, tenements, leaſes, annuities, rents, and he- 
reditaments, or {cr the iſſues and profits thereof, 
which are not to be ſeized into the king's hands, 
his heirs or ſucceſſors. 

Levinz. Ent. 10. adjudged good plea, vide etiam 

3 =” on 

Second. Perſon We are come now to- the ſecond ſort of plea in 

ot cefendaut. abatement, to the perſon, (vi2.) to the perſon of the 
defendant ; and under this head it will be neceſlary 
to conſider the privilege that the courts at V- 
miſter give to all ſuitors in general, and their ow! 
officers and ſervants in particular. ME 


As 


. u hs yu . CY G_ 


of the Court of Common Pleas. 


law protects the perſons of thoſe who come to: _ Ab. 27» 
attend them both in going thither and returning; 38 H. C. 30. 
but in this caſe the defendant muſt appear in per- 
ſon, that the court may examine him, and that 
they may be ſatished upon his oath, that he was 
either proſecuting or defending ſome ſuit pend- 
ing in that court, when he was arreſted. 

So if the court gives either plaintiff or defend- 2 Re. Ab. 292+ 
ant leave to go alte vidences in“ any cauſe de- 13 B+ 4- 1 


pending in that courFFaad he be arreſted, he ſhall 4. 155 208. 
have privilege. ”—_ — 


But it he goes without the permiſſion of the Ed. 
court he ſhall not be protected; for the court will 
then preſume it to be only an excuſe to get ſree 
ſrom the arreſt. | 

The courts not only protect the perſons of 2 Rol- Ab. 253. 
their attendants, but likewiſe all the things that 3 H- & 4. 
are neceſſary for his journey, or the dejence of 
his ſuit, but not merchandizes or goods for ſale 
or traffick. 

If an ation of debt be brought in the courts at a Ro. Ab. 274. . 
Weſtminſter, and the defendant is arreſted a ſecond 1 He 4. 21. 
time in the ſame aQion by proceſs out of London, 
and the defendant ſues an habeas wrpus, and it Prio? Brockett 
appears to the court, that it is the ſame plaintiff, — * 
defendant, and action, and the plaintiff being cal- 5 
led is nonſurt in the fit ſt action, yet the defendant 
ſhall be diſcharged, becauſe at the time of ſuin 
out the ſecond action they were legally attached 
in the ſu perior courts; and thereiore the defend. 2 Ro. Ab. 274. 
ant ought not to have beea drawn from thence to — 
anſwer the ſame action at the king's tuit ; for as 
the executive power is lodged 1a the king, it 
would be unreaſonable that this court, which 
gives relief to private perſons, ſhould protect 
any ſubjeR from being brought to juſtice for of- 
tending againſt the lass, whic: concern the whole 
common-wealth; “ the courts not only protect“ Page 209. 
lhe parties theatelves, but all witne es are pro- 1 Moor 66. 

| tected 
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tected eundo & redeundo; for ſince they are obli- 

ged to appear by the proceſs of that court, they 
will not ſuffer any one to be moleſted, whilſt he is 

paying obedience to their writ. | 

Officers. The particular privilege, which the officers of 
eacli court enjoy, is, not to be drawn out of their 
own court, to be impleaded elſewhere ; for as their 
attendance is conſtantly to diſpatch the bulineſ; 
of the court to which they belong, if they might 
be ſued in any other place, their cauſes muſt ſuffer, 
becauſe they could not be ed from their own 
court to defend them. 

Inſt. Cleric - Whenever therefore he is impleaded out of 

* 31 fo 33 his own court, he ſhall ſay, that he is attorney, 
Sc. of another court, and conclude with und: u 
intendit quo cu, Sc. hic pl' tum prad' verſus eum 

cog noſcere velit & debeat, Sc. 

Except ioss · But this is to be underſtood, when the plaintiff 
can have the ſame remedy againſt the officer in his 

on court, as in that where he ſues him; ſor if 
money be attached in an attorney's hands by fo- 

vir. Not Te!gn attachment in the ſheriff's court in London, 

ſame Remedy- he ſhall not have his privilege ; becauſe in this 
caſe the plaintiff would be remedileſs; for the 

® Page 110. foreign attachment is by the particular “ cuſtom 
of London, and does not lie at common law; ſo 
that if the attorney ſhould have his privilege, the 
plaintiff ſhould be without his redreſs. 

1 Saund. 67. So if a writ of entry, or other real action be 
brought againſt an attorney of the King's Bench, 
he cannot plead his privilege ; "Sony þ it this 
ſhould be allowed, the plaintiff would have a right 
without remedy ; for the King's Bench hath not 
cognizance of real ations. 

Ib. 16. So if an attorney of the Common Pleas be ſued 
in an appeal, he ſhall not nave his privilege ; for 
his own court hath not cognizance of this ac- 


tion, and by this protection he ſhould go unpu- 
niſhed. 


I 
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It has been held by ſome of the books, that re. Rr. 22. 
this may not be pleaded after imparlance, becauſe 9 Ed. 4 53- 
by imparling he affirms the juriſdiction of the _— 71. 
court, which by this plea he would ouſt. 

But in all theſe caſes (except 22 H. 6. 71.) it 
is not ſaid, whether it was a ſpecial or general im- 
parlance ; and after a general imparlance, it is 
certain, it cannot be pleaded, for the defendant 
then muſt plead in chief. | | 

22 H. 6. 71. there was a ſpecial imparlance, gro. 15. 
Sc. (viz.) ſalvis omnibus allegationibus & exceptioni- 
bus omnimodis, tam ad breve quam ad narrationem, 
and the court would not allow the defendant pri- 
vilege : becauſe “ ſays the book, by imparling he * Page 211. 
has admitted the juriſdiction of the court; but 
the true reaſon of that reſolution ſeems to be, 
that by this imparlance he has confined himſelf 
to take advantage only of the defect in the writ , Ro, Ab. 253. 
and count; but had he obtained from the court Han. 365+ 
a general ſpecial imparlance, (e.) ſalvis omnibus & Lut- 110. 
omnimodis advantagus & cæceplionibus, he might 
then have pleaded his privilege; for that is not to 
ouſt the court of their juriſdiction, but is a privi- 
lege which each court allows to the officers 6f the 
other to be ſued in their own court only, and the 
modern authorities are expreſs, that privilege 
=_ be pleaded after a general ſpecial impar- 

ance. 

But the privilege, which the court indulges gg, Caſe. 
their officers with, is reſtrained to the ſuits only, Hob. 17 
which they bring in their own right, ſor if they gener. In auter 
ſue or are ſued as executors or adminiſtrators, * 
they then rep:eſenat common perſons who have 
not that privilege ; ſo that when an attorney 1s 
lued as executor or adminiſtrator, he may be im- 
pleaded in another court; for he is ſued as in 
auter droit. | 

So if an officer of one court ſues an officer of ,, Ro. ab. 454. 
another court, the defendant ſhall not plead his 2 Mod. 193. 
privilege ; for the attendance of the plaintiff is as 1 ang 

| neceſſary 55 


® Page 212. 


Dy. 377- 
Godb. 10+ 


2 Vent. 288, 
289. 

2 Mod. 197. 
298. 

1 Ro- Ab. 275. 
14 H. 4. 21. 

20 H. 6. 32» 
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neceſſary in his court, as the defendant 'in his; 
and therefore the * cauſe is legally attached jn 
the court, where the plaintiff is an officer. | 

The original reaſon F of privilege, as is menti- 
oned, was becauſe the attornies and officers of the 
court were obliged to attend the court, and to do 
their buſineſs there ; this is a real reaſon why an 
attorney ſhall not be drawn out of W:fminfter- 
hall into inferior courts ; tor they cannot attend 
the buſineſs of the courts of Meſiminſter, and a 
ſuit brought againſt them in the country; this 
was likewiſe a good reaton in relation to the 
King's Bench, and Common Pleas, and Chancery in 
its original ; for the King's Bench and Chancery 
being ambulatory with the king, ubicunque fuerit in 
Anglia, if the officers of each court were drawn by 
ſuits into the other, it might be a prejudice to the 
bulineſs of the Common Pleas. 

So if a privileged perſon brings a joint action 
with others, he loſes his privilege in this caſe, be- 
cauſe the others, are not officers of the court, nor 
intitled to the attachment which the court grants 
to their own miniſters. 

So if an action be brought againſt him and 
others, he ſhall not have his privilege, for he 
would then deſtroy the plaintiff's action; for the 
plaintiff muſt ſue the others by original writ, and 
him by petition to the juſtices ; but this is to be 
underſtood where“ the action is joint, and can- 
not be ſevered; for if the action can be ſevered 

without 


„ 
2 


— 


—— = _ — 


+ Though the Chief Baron gives the reader the erigina/ reaſon 
of the privilege here in queſtion, yet he does not mention a ſingle 
word about the erigis of the privilege, ſo that the readers are left 
in the dark as to the tine when this privilege was firſt pleadable by 
an attorney in the court. Certain it is, that Britten, who has 
written the cleareſt and moſt methodical treatiſe of the laws and 
proceſſes of n r lawewrits, is totally filent with reſpe& to this pri- 
vilege. It ſeems to be of no very ancient date, as the modern 
nonſenfical jargon of a general ſpecial imparlance (mentioned is 
the precediug page) ſufficieatly indicates. 
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without doing any injury to the plaintiff, the offi- 
cer ſhall have his privilege. 

If an attorney of the Common Pleas be in cuſlo- 
dia marſhall: for want of bail at the ſuit of A. he 
may plead his privilege ; for though he be taken 
upon hill of Middleſex, or latitat, and in a com- 
mon perſon's caſe if he were brought in by ſuch 
proceſs, he is to anſwer to the plaintiff's demand 
againſt him by bill, and not to the proceſs that 
brought him, yet ſince adus legis nemini faciat 
injſuriam, ſuch fictitious treſpaſs to bring the 
party to appear ſhall never ouſt the attorney of 
his real privilege. 


But if he be in cuſtad Mar at the ſuit of A. 2 Ro. Ab. 275, 


and B. declare againſt him in cuſſod mar he ſhall 
not plead his privilege againſt B. becauſe B. de- 
clares againſt him collaterally as he 1s in priſon at 
the ſuit of A. and as to B. he is truly in cu ſtod 
mar; for being once ouſted of his privilege at 
the ſuit of A. he can no longer attend as an 
attorney in the other court, but is fixed in the 
King's Bench, and therefore cannot by the ſup- 
polition of the neceſſity of his attendance ouſt the 
plaintiff of his action. 


The court not only privilege their own officers, Bro. pr. 8. 


but likewiſe the tenants and atteudants of their 
officers, that they ſhall not “ be impleaded, but + 
in the court where their maſters are attend- 
ants; but it muſt be in ſuch ſervants as are neceſſa- 
ry to them in their attendance ; for they ſhall not 
have the privilege for any others. 


Thus the plaintiff may reply, that the defendant 34 H. 6. ig. 
is ſervant of an officer in the court; but that he Fro. Traverſe 


is huſbandman in the country, and traverſe, that Bos 
he is ſervant to the oflicer, on his attendance to 
the court. 


We come now to other pleas in abatement of Mifgomer. 


the writ itſelf; and the firſt of m/nomer, ſince the 
names are the only marks aud mduium of things, 
that human kind can underſtand each other by, if 

the 
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the name be omitted or miſtaken, there is 2 
complaint made againſt no body; that is, no com- 
plaint at all made; therefore we muſt firſt ſee, 
what the law is, if the name be omitted. 

Firſt, In declarations. | 

Secondly, In grants and obligations. 

As to the miltake of the name, 

Firft, In declarations, if the name be omitted 
on the giſt of the action the ation the declaration 
is bad; but if ſome thing be omitted, as the lach 
of the names to what was formerly ſaid, yet is 
not the declaration bad, 

Cro, El. Law E J. Law in an aſſumpſit declares thus, N. I. 

Saunders 913- Duerttur de Thom Saunders, &c. cum in confidera. 

Page 215. tione, quod idem J. L. would * marry the daugh- 
ter of the ſaid Thomas Saunders, fuper ſe aſſumpſit 
to pay him lool. the declaration is bad, though 
after a verdict, becauſe it does not ſay, prac 
Thomas Saunders ſuper ſe, Sc. for no body is ex- 
preſly charged with aſſuming, and when it is in- 
different whether there be any injury or no, it is 
not by the court to be ſuppoſed. 

Co. Jae. But if the plaintiff counts againſt J. S. as ſeiz- 

8 Caſe ed of the manor of Dale, and J. S. levies a fine 

ve of the manor of Dale, without ſaying prad' J. 8. 
or de maner præd', this after verdict ſhall be taken 
to be ſo, for he being named to be ſeized, and this 
by verdict being found, it is neceſſary it ſhould 
be intended the J. S. mentioned; for here it 
cannot poſſibly be taken indifferently either 
way. | 

Secondly, In grants and obligations, if either the 
chriſtian or ſurname be wholly omitted, it may be 
ſupplied by averment : if there be no chriſtian 
name, there is no repugnancy to any other 
name, but that it may be averred ; of which ſee 
hereafter. | 

Thirdly, As to the miſtakes of names it is to be 
known firſt, what names may, or may not be 

| miſtaken, 
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miſtaken, and who ſhall take advantage of that -Y 
miſtake, 

Firfl, What name may, or may not be miſ- 
taken, is, only here to be conſidered; for who | | 
may or may not take advantage of “ that miſtake, 4 Page 216. 
will {all under pleas to the writ, 

And Firſt, as to miſtakes in the names them- 
ſelves ; Secoudly, in the additions. | 

Firfl, As to the names themſelves; and they 3 
are twoſold, either of natural perſons, or of bodies | 
politick. | 

Firſt, The names of natural perſons are again 
twoſold, chriſtian and ſurnames. 

Firſl, Chriſtian names; and here it is to be 
conſidered, if it be wholly miltaken ; Secondly, 
if it be truly put at firſt, and varied {rom after- 
wards. | | 

Firfl, If it be wholly miſtaken; and this is re- Cre. Jzc. 558, =_— 
gularly fatal to all legal inſtruments, not only to gg. 
declarations, but grants and obligations; alſo the Pay oy 
reaſon is, becauſe 1t is repugnant to the rules of Owen 107. 
the chriſtian religion, that there ſhould be two Pr: 279: 
chriſtian names, tor that allows no rebaptizing ; ., H. 6. 26. 
therefore you cannot declare againſt the party but 
by that name in the obligation, and bring in his 
true name by an alias; for that ſuppoſes the poſ- 
libility of two chriſtian names, and you cannot 
declare againſt the party, and aver he made the 
deed by his wrong name; for that is to ſet up an 
zverment contrary to the deed, and there is that 
lanftion allowed to every ſolemn contract, that it 
cannot be ſuppreſſed but by a thing of equal vali- 
dity; and it he be impleaded * by the name in * Page 217. 
the deed, he may plead that he is another peiſon, 
and that is not his deed. 

And therefore if Edward obliges himſelf by the Co. Lit. z. 
name of Edmund and is ſued by the name of Ed- * _ Ad. 238. 
ward, with an alias dict of Edmund, it is error: = 1 
and though a perſon cannot have two chriſtian 22 R. 2. 926. 
names at one and the ſame time, yet they may, 3 fl. & 26: 


7. 29. 
according 34 H. 6, 19. 


—— 
. 


Cn ee eines 


22 Ra. 2. 68. 
2 H. 6. 26. 
Vid. Tit. Err. 


2 Iaſt. 6g. 


1 H. 5. 5. 6. 


» Page 218 


Co. Lit. Jo 
11 Co- 1. 


Idem ib. 
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according to the inſtitution of the church, receive 
one name at their baptizing to make double 
names, yet it doth force a man to abide by the 
name given him by his god-fathers when they 
come themſelves to make profeſſion of religion. 

Firſt exception to this rule is in caſe of telony, 
for it is ſaid at common law, if a perſon be indic- 
ted by a wrong chriſtian name, yet he ſhall not 
plead miſuomęr to the felony ; for the firſt is ſworn 
agaiaſt the party preſent, and appearing to their 
view, and ſo no injury by the miſnomer, as gy 
be where the party appears by attorney, and 
felons generally go by no certain name, and have 
no fixed habitation ; and therefore is altehed by 
the ſtatute of additions. 

Second exception 1s in grants, which | is where 
there are ſuch ſufficient marks of diſtinction that 
the grant would be good without any name at all, 
and when there is a ſufficient expreſſion and ſpe- 
cification of parties, whatever is redundant and 
over and above, like all other ſurpluſage, though 
* miſtaken, cannot hurt and deſtroy the force of 
the grant, according to the rule utile per inutile non 
vitiatur; and therefore a grant to George biſhop 
of Norwich, where his name is John; or to Hen 
earl of en where his name is Robert, or to 
Emmy the wiſe of J. S. where her name is Emelyn, 
it doth not vitiate. 

But in pleading, in theſe caſes, the chriſtian 


name ought to be ſhewn ; for the death of the 


individual is a good plea in abatement, which 
otten falls out where the ſame office, dignity, 0r 
re!2!1)N, continues in another. 

The third exception is on a deviſe, tho' the 
chritti>n name be miſtaken, that if there be a ſul- 
ficicat ſpecification of the party, the devile 
15 300d, becauſe it muſt be conſtrued according to 
the intention ol the deviſe. 


And 


di 
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And therefore if a deviſe be made to Abraham 
the eldeſt ſon of B. where his name is William, 
this is a good deviſe. | | „ 

Fourthly, if a man is impleaded by his wrong Hill. 8. Gul. 
name, and upon the plea in bar pleaded, judg- Res. 
ment is given for the defendant ; if he be after- 
wards impleaded by his right name, he may plead 
in bar the former judgment, and aver that he is 
un & cad perſona, tor no man ought to be forced 
to take advantage of the miſnomer. | 

* Secondly, the ſecond thing to be conſidered is, # Page 219, 
if the name be truly put at firſt, and afterwards 
varied from; and this matter is to be con- 
hdered in conveyances, declarations, and judg- 
ments. | 
_ Firft, In conveyances, in fines or feoffments, the Hale quper 
change of the real chriſtian name into another Lit. 
name doth not avoid it; for there is no apparent as dog 
miſtake of the clerk, and charters receive a be- 34 H. 6. 9. 
nign interpretation, and moſt againft the grantor. 
| Secondly, In declarations, and other judicial re- 
cords ; and here are theſe diverſities. 

Firſt, If two names are in original derivation Cro. Jac. 425. 
the ſame, and are promiſcuouſly to be the ſame in 2 Ro. Ab. 136. 
common ule, tho' they differ in ſound, yet there 
is no variance; as Piers Griffith brought an audita 
querela, and outlawry was pleaded by the name 


Peter Griffith, and allowed. 
Saunders and Alexandey 2 Ro. Abr. 
oan and John EE Bs 3 
Jane and Jone | The fame. | COAT 
Garet, Gerad, and Gerald 0 Names. 2 Cro. 23 


Franciſcus and Francis 


Randel and Rannus 


Secondly, If there be two Engliſh names that are Cro. Jac. 534 
diſtinet, and one Latin name for * them both, 3 ff. Abr- 136. 
this makes no alteration in the record; as James 
and Jacob are two Engliſh names, and for er 

there 
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there is one Latin word, viz. Jacobus, a direction 
to Jacob. vice -com. the return was reſpond Jacob; 
and well enough. 

Thirdly, There is a ſubſtantial variance in 
ſound, original, and common uſe, that is not 
amendable. 

Cro. Jac. 435 AS if a man declares againſt J. S. and Agnes his 

2 Ro- Abr. 135. wife, and the record ot ii prius is Anne his 
wife, this is a material variance, and not amend- 
able. 


. . Ralph and Randall ; 
23 25 — ulphus and Randalphus — W 
Cre, El. 6. 8½5 l and Tabel! Diſtinct names. 


Thirdly, Judgments; and when it hath appear. 
ed to be x milf iſion of the clerk, it hath ſome- 
times been amended, and iometimes not, leſt there 
ſhould be miſtakes in execution, and becauſe they 
ſay judgments are the acts of t. e court, and not of 
the clerk, and ſo not within the ſtatute that 
gives them power to amend the errors of the 
clerk. 

Hobs 327. Declaration of Fohn White againſt Thomas 
Cro. Jace 662: JÞ/}eler ; judament quod Thomas recuperit amen- 
ded and made ohn. 
® Page 221. Declaration againſt Thomas, and judgment 
againſt Foku was amendable. | 
Cro: El. 400. Declaration againſt Shi, and judgment againſt 
Tjabella is error. 8 | 
Moor $66. The ſtatute of Gar. 2. ſays that judgment ſhall 
16 & 17 Car. not be revefſed for any miſtake in chriſtian and 
2+ 16, ſuraame 1n any declaration, plaint or pleading. 

2. whether this extends to judgments ? 
Secondly, We come now to the miſtakes of 
ſurnames, 
Firſt, When it is wholly miſtaken. 
Secondly, When there is a variance. 
When wholly miſtaken. 
Firft, In grants and obligations. 
' Secondly, 
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Secondly, In judicial proceedings. RS 
Firſt, In grants and obligations, the miſtake of 
the ſurname doth not vitiate, becauſe there is no 
repugnancy that a perſon ſhould have two differ- 
ent ſurnames, ſo that he may be impleaded by the 
name in the deed, and his real name brought in by | 
an alias, and then the name in the deed he cannot Hale ſuper 
deny, becauſe he is eſtopped to ſay any thing con- L 3- 
trary to his own deed ; tor that is what they call 3 * 46. 
an abſurdity to deny that which the party himſelt 
has formerly admitted; and he cannot with ſuc- 
ceſs deny his real name, as an obligation of John 
Gate where his name of Gope is good. 5 
* The declaration. muſt be of the name in the“ Page 222. 
obligation with an alias of the real name, for the Dy. 275. 
declaration, as is ſaid, muſt ſhew the cauſe of * Bull. 416. 
complaint, as it is; therefore it muſt in all things 
follow the obligation, and the intent of the alzas 1s 
only to ſhew he has been differently called from 
the name in the obligation; and therefore if a 
man oblige himſelf by the name of F. S. Eſq. 
and afterwards he is made a knight, the plaintiff 
1 2 declare againſt J. S. knight, alias F. S. 
q- | 
But a miſtake in a letter has been allowed Saxey and 
it | 2nendable; as if a wan bind himfelf in a bond hrs 
by the name of Willium Saxex, and the obligee 
t declares againit him by the name of William 
Sdaxey, alias Saxex, this is good enough, and not 
11 error, becauſe the judges have a power to amend 
d literal miſtakes. | 
g But where a man makes an obligation to a Co. 10. 
corporation by a wrong name, they ſhall declare Rep. 125. 
of by their right name, and alledge that the obligati- 
on was made to them by the other name. 
Secondly, in declarations and pleadings, the ſur- 
name ought to be ſhewn. 
Here the judges have power to amend the miſ- Cro. El. 45. 
take of a letter it the record be before them; but — ts _ 
ity, de miſtake of a letter may be very fatal to a juſt 
M 2 cauſe, 
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cauſe, if the record be not before them; as if 4. 
Page 223. brings an * aſſumpſit againſt B. and declares he was 
bail for him at the ſuit of William Adderby, and the 
defendant aſſumed to ſave him harmleſs, and that 
the plaintiff was taken in execution, and paid the 
debt; upon non aſſumpſit pleaded. it was ſound that 
the defendant was arreſted by the name of Wil- 
liam Aduerby, but they declared againſt by the 
name of William Adderly, and the plaintiff be- 
came bail for him, &c. in this caſe the opinion of 
the court was, that the defendant was not charge- 
able; for Adderby and Adderly ſhall not be intend- 
ed the ſame perſon, at whoſe ſuit the plaintiff 
became bail; for the verdict hath no credit againſt 
a record ; and therefore. it cannot reconcile the 
_ difference that appeared between the records; but 
in this caſe if it had been before the court, it 
might have been 4mended. 

Secondly, As to the variance of ſurnames. 

Firſt, In judgment; if the ſurname in the judg- 
ment differs from the ſurname in the declaration, 
yet it ſhall be amended; for in judgment the 
chriſtian name need only to be mentioned, and the 
ſurname is redundant, and then utile per inutile non 
vitiatur; as if a declaration be againſt John Morgan 

Cro- El. 865. Jolfe, and the judgment be againſt John Morgan, 
_ A 632. this is well enough ; ſo if a declaration be againſt 
* Page 224. Henry Skinner, and * judgment be entered - quod 
Henricus Foiner recuperet 10.1. aſſeſſed by the jury, 

and 51. eidem Henrico Skinner de increments. 
_ — a Secondly, The variance of the ſurname in the 
—4 7 proceſs to the ſheriff deſtroys not the verdict ; 
5 Co. 42. otherwiſe it is in the gariance of the chriſtian 
name ; for when any man is named by two differ- 
ent ſurnames, as by law he may have; therefore 
if a venire ſac be to one by the name of Georg: 
Thompſon, and in the diſivingas he be named Gre- 
gory Thompſon, and he appear and is ſworn, the 
verdict is not good; but if there be two different 
4 ſurnames 
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ſurnames in the record, they ſhall be intended his 
real names; and then the verdit ſhall not be 
awarded; as if a man be named in the ven fac 
Thomas Barker of B. and he appears and is ſworn, 
and tries the iffue, the verdict is good notwi.h- 
ſtanding. f 

Secondly, The names of corporations and all 
bodies politick being artificial men formed by the 
king, he gives name in the ſame patent, and how 
far they may vary from it on their grants and ob- 
ligations to and from themſelves, and in deviſes 
to them, and in declarations and pleadings, is to be 
conlidered. | 

T, Tn their leaſes, grants, feoffments, and“ Page 22g. 
obligations, Se. and here the differences “ are 
to be obſerved between their names, and the 
names of natural perſons. 

The names of men at this day are only ſounds 
ſor diſtinction ſake, though they perhaps origi- 
nally imported ſomething more, as ſome natural 
qualities, features, or relations; but now there is 
no other uſe of them but to mark out the families 
or individuals we ſpeak of, and to make them 
known from all others. % 

But the names of corporations are not arbitrary 
ſounds merely ſo individuative, but have a certain 
and ſignificant meaning; and if that be kept to, 
though the words and ſyllables be varied, yet the 
body politick is very well named, for then there 
is enough ſaid to ſhew that there 1s ſuch 
an artificial being, and to diſtinguiſh it from 
others, 

Secondly, The names of corporations are given Leon. 163. 
of neceſſity, for the name is as the very being of Lock. 42. 
the conſtitution, and though it is the will of the 
king that erects them, yet the name is the knot of 
their combination, without which they could not 
perform their corporate acts; and it is no body to Hob. 88. 
plead and be impleaded, to take and give, until it 2 Co. 3. 4» 


hath got a name ; but natural perſons can take 
before 
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before they come into being, and when they are 
in being, before they have got a name; as a re- 
mainder may be limited to the eldeſt ſon of F. &. 


Page 226. but if a“ remainder be limited to ſuch a corpora- 


x1 Co. 11, 16. 
20, 21, 125» 


To Cs; IZ 5» 


tion as the king ſhall next ere, this is not good, 
though a corporation be erected before the parti- 
cular eſtate be determined ; for this body of men 
are only capable of taking by the name in the 
patent. 

Theſe names of corporations are uſually taken 
from five things. 

From the perſons of which they conſiſt. 

From the uſe and deſign of their being. 

From the names of the patrons that firſt procu- 
red their juriſdictions. 

From the place where they reſide, and, 

From the names of Saints, Sc. 

Firfl. From the perſons of which they conſiſt ; 
and here they note, that if the name be expreſſed 
by words ſynonymous, it is ſufficient; as if a college 
be inftituted by the name of guardianus & ſcholaves 
domus five collegii ſcholarum de Merton, and they 
make a leaſe by the name of cuſſos & ſcholares, 

ood ; ſo if the grant be made by præpoſitus & 
oct, where it ſhould be ſcholares, it is good. 

So if F. 8. abbot ot B. makes a leaſe by the 
name of clericus de B. well enough. 

If there be a corporation founded by the name 


+ of Mayor & Burgenſes burgi dom regis, an obliga- 


tion is made io them by the name of mayor & bur- 
genfes de Linne regis, Ec. without ſaying burgi don. 


Page 227. regis, and“ this was allowed a good obligation; 


for the parties are ſufficiently expreſſed, and all 
boroughs F are founded by the king. 


Guardianus 


_ 


ÞT A berough, technically ſpeaking, is nothing more than a decen- 
nary ; where three, four or more decennaries have collected them- 
telves into one ſpot, or walled town, ſuch town takes the name of a 
borough-towne When 1 ſay decennary, I mean that ſpecies, where 
eech of the decenners ate ſanding bail or 1victies for ene another. 

"£6325 But 
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Guardianus for guardian well enough, but they Leon» 18. 
are an aggregate body. 

Secondly, their name is taken from the end and 
deſign of their being. 

It an houſe be founded by the name of miniſter Hob. 124. 
Dei pauperis domus, and a releaſe be made by the 
name of minifler pauperis domus Dei, this is well 
enough, tor the main deſign is ſpecified by both 
names. 

But if a houſe be founded by the name of guar- 10 Co. 115, 
diani & ſcholarum domus ſive collegii ae Merton, and ee N 
Jeaſe be made by them by the name of guardiunus 
& ſcholarus domus ſive collegii de Merton, this is no 
good leaſe ; tor it 1s a material variance of the 
name, fince they have not expreſſed the defign of 
the houſe, which is a ſubſtantial part of the name. 

But if a college be inſtituted by the name of Co. Arras“ 
aula ſcholarum regine to be governed by a provoſt, Ceſe. 
and they are conhrmed by the king by the name 
of prepcfitus & ſcholarus aulæ regine, and they 
make a grant of that ad vowſon by that name, this 
is good; for that college would never have a name 
according to the words of the firſt charter; for 
then it would be a ſole corporation, which is con- 
trary to the general convenience “ of ſuch a body;“ Page 228, 
for the name would be præpoſitus ſcholarum aule 
reging, Which cannot be intended, and the word 
ſebolares is not required, as in the former caſe, and 
the placing where it is, confirms the eſtabliſhment ; 
and 


%% 5 t  PTY 


_— 


But there is another ſpecies of boroughs, and that is where a Lord 
having his own ce urt of Sac, Soc, Ge. is ſurety for all his ſervants 
15 dwelling in ſuo proprio leg ie, and yet the family is ſo numerovs 

as to conſtitute as it were à town of itielf, and this is the origin of 
* theſe boroughs, which we ill continue to lay are held by 6urgege 

tenure, which is a bale tenure, and of which fees, as Britton lays, 
E ul gard ne append. mait nurture ſeulment, et dent les guar- 
deyns font plutet ſervants, que guardeyns.” lt is of this inferter 
ſort of burgeſſes, to which the 2oth H. 3. c. 6. alluies, where it is 
enacted, thit ſuch lords as diſparage their wards, by marrying them 
web to illavit, vel aliit, ficut Burgenſibus /., ui diſperagen- 
2 tur, mall loſe the wardchip of ſuch heirs 


* 


Page 229. 
Popb. 57. | 


* 
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and confirmation of the king, and common appel- 
lation are good interpreters of the original intent 
of the name. t 

 FNhirdly, The names of corporations are taken 
from the names of the patrons, that procured the 
Juriſdiction, or that have endowed them. 

Edward 4. incorporated the deans and canons 
of Windſor by the name of the king's free chapel 
of St. George the martyr ; and in the time of Wil- 
liam and Mary they made a leaſe by the name of the 
dean and canons of the king's and queen's free 
chapel, &c. this is a material miſtake of the name; 
for it takes its name from the founder, that is 
here miſtaken, and the name of a different one 
ſubſtituted in its room. | 

Fourthly, Their names are taken from the places, 
where they reſide, for a corporation has a fixed 
Place, where it 1s ſettled, and from whence it can- 
not be removed ; but to natural perſons the name 
of the place is but an addition; tor they may re- 
move and change place, and ſo their names would 
have perpetual alterations, | 

* Popham compares the name of a place of a 
corporation to the ſurname of a perſon, which re- 
gularly ought tobe expreſſed in leaſes; but if it 
be not put with all exactneſs, yet it avoids not the 
leaſe ; but however that be, it is certain the miſ- 
take of the very name of the place, which doth not 
miſname the ſituation, is not material; for 
then it keeps within the general rule ſotmeihy 
given. 

As if a corporation be founded by the name of 
the dean and chapter of the collegiate church in 
Oxford, and they make a leaſe by the name of the 
dean and chapter of the collegiate church in the 
univerſity of Oxford, this is well enough; for 
the place of the ſituation is well and ſufficiently 
ſhewn. | 

But if a corporation ke incorporated by the 
name of the guardian and ſcholars of Merton M 
2 | | * the 
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the univerſity of Oxfyrd, and they make a leaſe 
by the name of the guardian and ſcholars of 
Merton in Oxford, it is not good ; for the place of 
the ſituation is not well alledged ; for if the gene- 10 Co. 128. 
ral word O,yford contained town and univerſity of t. | 
Oxford, it is in Oxford, and fo the leaſe anſwers the 
name ; but if the college is named to be within the 
univerſity of Oxford, the ſaying generally it is in Oæ- 


rd is not * ſufficient, becauſe it doth not appear 
PPe 


within the precincts of the univerſity. * Page 230, 
If a corporation be founded by the names of | 
decanus & capitulum cathedralis ſana & individu 10 Co. 124; 
trinitatis Carlien ſis, ſane trin' in Carliſtia & totum 
capitulum de eccleſta pred”, this is good, though in 
(urliſtia, for Cen lienſis, and individuæ be omitted. 
If a corporation be founded by the name of the 
dean and chapter of the king's free chapel of St. 10 Co. 144. 
George the martyr within the caſtle of Windſor, and 
the leaſe is made by the name of the dean and 
chapter, and within the caſtle of Windſor, this is 
vell enough. 
But to erect an hoſpital by the name of the 
hoſpital in the county of S. or in the biſhoprick Popb. 57s 
of B. it is not good; for the place is too large and 
uncertain; for it doth not diſtinguiſh its ſituation; 
and if one corporation may be erected, then a 
ſecond may; which would cauſe an uncertainty 
and utter confuſion in the names ; but a college 
erefted in academia Cambridge or Oxford, is well 
enough, becauſe thoſe are particular places, and 
the corporation muſt be there ſuthciently known. 
Fifthly, The name of the ſaint; and if this be 
omitted or miſtaken, this doth not avoid their 
grants or leaſes; for the name“ of dedication is 
but an empty ſound, and expreſſes no real uſe or * Page 231. 
deſign ; and therefore is immaterial, and may be ; 
omitted. 
If the prior of St. Michael of Coventry makes a 
leaſe by the name of our dean of Coventry this is 17 Co. 21. 


good; Poph. 59. 
10 Co. 124 


10 Rep. 126. 
Mardr. $04+ 


* Page 232. 
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good; ſo if they granted an annuity or corrody, 
and the name of the ſaint had been omitted. 

If a corporation be inſtituted in honour of Sf, 
George the martyr, and in the leaſe they omitted 
the word martyr, it is well enough. 

If a deviſe be to the abbot of St. Peter where it 
is really the abbot of St. Paul, the deviſe is void; 
tor here the ſaint's name is the only ſpecification 
of the party in the deviſe, which is miſtaken. 

The names of corporations are to be conſidered 
indeclarations and pleadings. 

Firſt, If the corporation have ſeveral 
Names. | 

Secondly, If the name be miſtaken. 

Thirdly, If he put the right name firſt, and 
varied from. 

Firft, If the corporation have ſeveral names, 

there is a difference between an ancient corporati- 
tion, and a corporation newly erected ; for aa an- 
cient corporation by uſe may have ſeveral names 
differing in ſubſtance ; but otherwiſe of a corpo- 
ration within memory; for this regularly can only 
have the name by which i: is conſtituted. 
* But any corporation by act ot parliament may 
take by another name, than that by which it was in- 
ſtitated ; for in acts of parliainent the ſubject and 
delign of the legiſlature mufi be reſpected ; and 
thoſe, that have power wholly to change the 
name of things, have certainly power to alter it in 
any act of theirs; and all injerior juriſdiQtions are 
bound to ſupport the ſenſe of the law, and not to 
deftroy it, if it hath any meaning; and therefore 
the ftatute that advowſonz of popiſh recuſants 
convict be given to the chancellor and ſcholars of 
the univerlity o Oxford, and they bring their action 
by the name of the chaaceltlor, maſters, and 
ſcholars of the univeriity uf Oxford, this is well 
enough. 72 

The college of phyſiciaus were incorporated 
by the name of the preſident and college, or com- 
monalty of the faculty of phyſick ; and after- 

| wards 
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wards in the patent it was granted, that the preſi- 
dent of the college ſhould ſue and be ſued in be- 
half of the college, brought an action again 
doctor Salmon, upon the ſtatute for practiſin 

without licence under the ſeal ol the college; — 
it was controverted, whether it ſhould be brought 
by the name of the preſident aud college, or by the 
name of the preſident; and the court allowed to 
ſue by either, and ſo were the precedents ; for 


tho“ ® it was a rare inſtance, that the corporation“ Page 233, 


ſhould be incorporated by one name, and have 
leave to ſue by another name; yet where it is ſo, 
it is very natural and proper as well as by the ori- 
ginal name; for by this they are inſtituted as a 
body politick ; as by the name that they have an 
expreſs power of ſuing by. 


his politick capacity, is ſufficient, and that this 
will ſerve inſtead of chriſtian and ſurname, becauſe 
he is not to be diſtinguiſhed from natural perſons, 
Ince as a natural perſon he is not impleaded ; 
but it is enough to diſtinguith him from all other 
corporations. 


S:conaly. If it be wholly miſtaken; it is to be z loſt. g66. 
known, that ſome have held, that when a politick Ye": 34, 49, 58. 
perſon is impleaded, to name him by the name of 


Others have taken this difference : where there , 11. 666. 


v a ſole corporation, the chriſtian name ought to 
be laid in the declaration; as where a fee-ſimple 
is lodged in one perſon, as hu, biſhop of Carter- 
bury, Thomas abbot of D. | 


But where the corporation is aggregate of 


many capable perſons, as mayor and commo- 
nalty, dean, and chapter, &c. none of them in 


pleading are named by their proper chrillian and 


lurname. 
And the reaſon was before hinted at, hecauſe in 


the firſt caſe the death of the individual“ is a good 4 


pleain abatement ; ſor a new ſucceſſor comes in his 
place, that was not party to the lormer writ. 


But 


Page 234. 


47 H. 6. 3 


to 125. 
Co. id. 65+ 


6 Co. 65+ 


Ibid. 


2 Bulſt. 233. 
Tipling and 
Pexall. 
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But bodies aggregate are immortal and invaria- 
ble, and therefore the parties to the firſt writ are 
always the ſame ; but all are agreed, that if a 
corporation be impleaded, that the name of the 
body politick comes inſtead of the ſurname ; for 
that is not neceſſary to diſtinguiſh him as an in- 
dividual, or as a corporation, and there a writ 
brought by or againſt the biſhop of Canterbury, 
omitting the ſurname, is good. 

Secondly, There is a difference between writs, 
declarations, Ec. and obligations, and leaſes ; for 
that if the name of a corporation be miſtaken ina 
writ, a new writ may be purchaſed of common 
right; but it were fatal, if miſtaken in leaſes and 
obligations, and the benefits of them would be 
wholly loſt; and therefore one ought to be ſup- 
ported, and not the other. Jahn, abbot of lf. 
granted common of paſture to J. S. by the name 
of William, abbot of V. this is good enough cauji 
qua ſupra. h 

ut if this name had been thus miſtaken in: 
writ, it had been fatal. 

A corporation was inſtituted by the name of 
præſecti & guardianorum naupegorum de Rederiffe; 
and an action is brought againſt ® them by the 
name of prefed, guardiani & ſocii, and accounted 
bad. 

So if a writ be brought by Hugh, prior of G- 
ventry, this is too general and ſhall abate, but, i 
a leaſe ſo made, had been good. 

If the corporation be named by their name, 
and afterwards miſtaken ; as if judgment he given 
in an action of debt, that the mayor or commo- 


nalty, and citizens, ſhould recover the debt, and 


6d. coſts eiſd major & communttat”, omitting cv 
bus, this was allowed error. 

Ot the ftate, place of abode, and dignity, ot 
ſome periphraſis or circumlocution, by way 0! 
necellary inducement. 


F 
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Firfl, As to the ſtate, place of abode, and dig- 


nity» 

Erate is defined by the civilians, the capacity of 
moral perſons ; for as natural perſons have a 
certain ſpace in which their natural exiſtence is 
pleaded, and in which they perform their natu- 
ral actions; ſo have perſons in a community a 
certain ſtate or capacity in which they are ſuppo- 
ſed to exiſt, to perform their moral acts, and ex- 
ecute all civil relations. | 

How ſar it is neceſſary to take notice of the 
ſlate and dignity, and place of abode, is here 
conſidered. 

Firſt, in judiciary forms. 
* Secondly, In contracts, 

Firft, In judiciary forms; and here firſt it is to 7, 

be diſtinguiſned between names of dignity and 


* Page 236. 


names of worſhip, that we may ſee what was the Fiz. Br. 198, 


common law in theſe caſes ; names of dignity are 
marks of diſtinction impoſed by publick authori- 
ty, and they always make the very name of the 
perſon to whom they are given: and they are of 
two ſorts, either of ſuch marks of diſtinction as 
exclude the ſurname, ſo that the perſons may not 
ſeem to be of any common family, and ſuch are 
the names of earls, dukes, Sc. that exclude their 
ſurnames, and by them the parties muſt plead and 
be impleaded ; otherwiſe the writ abates. 


5B, 259, 480. 
bow. 89. 


Secondly, They are ſuch marks of diſtinction as Hale ſuper 
are always impoſed by the ſupreme power, and are Lit. 3. 
parcel of the name itſelf, but do not exclude the Jp" = 
ſurname ; ſuch as knight, baronet, banneret, Theol. 50. 
Sc. ſince theſe are impoſed by publick authority, —_ 8 


in declarations and pleadings they could not be 
omitted; ſo that if the capias be awarded againſt 
J. S. knight, where he is a baronet, it is void; 
tor they are not of the ſame name, and therefore 
ſhall not be intended the ſame perſons. 


But names of worſhip, ſuch as eſquire, gentle- 2 Inf. 666. 
men, and yeomen, ſince they are only “ names of * Page 237- 


diſtinction 
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diſtinftion in popular uſe, not given by the pub. 
lick authority of the ſupreme power, the law doe 
not account them parcel of the name, and ſo they 
were not neceſſary at common law in declarations 
and pleadings. | 

The ſecond fort of additions are of induciye 
p:12phrafis, or deſcription, and there are two ſig- 
nal inducements to a great many actions. 

Firfl, As heir, Secondly, as executor or adminif- 
trator. 

Firſt, Heir; and here it is to be conſidered, 

Firfl, Where the inducement is miſtaken. 

Secondly, Where it is varied from. | 

Firfl, Where miſtaken ; and here the diverſity 
is, where the inducement is neceſſary, and miſia- 
ken, it is fatal to the action; otherwiſe, where the 
inducement is not neceſſary, but ſurpluſage only: 
as if an action of detinue of charters be brought 
againſt F C. and the writ is præcipe J. C. fil & 
hered' ot R. C. and he counts of a bailment to the 
defendant himſelf, the defendant pleads, that he 
was ſon and heir to V. C. and not to R. C. this is 
no good plea, becauſe he was charged with an 
injury done by himſelf ; but if he had been 
charged upon any covenant of his anceftor, as his 
repreſentative, there the * periphrafis muſt have 
been rightly formed; tor otherwiſe the plaintiff 
doth not intitle himſelf to his action, and there this 
had been a good plea. 

Secondly, Where it is varied, this is fatal ; as it 
the writ be againſt the fon and heir apparent, and 
the declaration againit the ſon and heir generally, 
this is not good, and for ſuch an error judgment 
may be reverſed ; ſo a declaration againſt heir, 
and judgment againit ſon and heir apparent, ſhall 
be reverſed. | 

Secondly, Executor; and it is to be known that 
if this inducement be not at firſt in a declaration, 
yet if it afterwards appears that the party is charged 


as executor, this is ſufficient ; as if an action of 


covenant 
9 


-& - - rw no 
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covenant be brought againſt F. S. executor, and 
be not named at firſt F, S. executor of the laſt 
will and teſtament, but aſterwards it is ſhewn that 
the teſtator did covenant and bind himſelf, his 
executors, &c. and made F. S. his executor, and 
died, and aſſigus a breach, this is ſuſſicient without 
2 formal nomination. In debt brought againſt B. 
executor of the will of C. the defendant pleads 


that C. made A. his executor, and died, and de- 


mands judgment of the writ ; the plaintiff replies, 
that A. betore any probate of the will died, ard 
that the defendant proved the will, and the writ 


was ® abated, becauſe ſince the executor in this“ Page 239+ 


caſe 1s refiduary legatee, and died hefore probate, 
the executorſhip of his goods thall be committed 
to his executor as adminiſtrator of the firſt teſtator 
cum teſlamento annexo ; and therefore he ought not 
to be charged as executor but as adminiſtrator de 
bonts non ot the firſt teſtator. 


If A. makes B. his executor, and dies, B. proves Vide Hob. 346. 
the will and makes C. an infant executor, and dies, 1.87 & 
adminiſtration durante minor etat* generally com- Ford, he may 


mitted-to D. D. ſhall not be charged as adminif- be charged as 


; A 
trator duran' minor atat', as to the affairs of the of 


dminiftrator 


the firſt 


firſt teſtator ; but if the firſt executor be reſiduary — in a 
legatee, D. "ſhall be charged as adminiſtrator de C enant of the 


bonts non of the firſt teſtator. 


firſt Teſtator. 


But if the executor be not reſiduary legatee, and Cro- Bl. 211. 


dies inteſſute, adminiſtration de benis non is be 
committed to the next of kin to the firſt teſtator. 
Secondly, What new laws are introduced by the 
ſatute of additions in the time of H. 5. it was per- 
eived that the chriſtian and ſurname were not ſuf- 
hcient determinations of perſons, and did not tut- 
fciently avoid the confuſion that might happen by 
he miſtake of perſons; and an innocent perſon 
might upon proceſs of excommunication be di- 
trained, upon having the ſame name with the real 
defendant ; ; and by 1 . 5. it was“ enaAed, that“ 


Page 246. 


in all perſonal actions, appeals, aud indictments, 2 Ian £65. 
there 


Cre. El. 312+ 


Cro Jac. 14 


7 Co. 30, 31 
Moor. 748. 
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there ſhould be added to the name of the deſend- 
ant their eſtates, degrees, myſtery, and place of 
abode ; and ſo by this law the name of worſhip 
was made equally neceſſary in theſe actions, as the 
name. of dignity was betore, | 

Firſt, It is to be known, that the firſt doth not 
extend to the names of the plainti:l, tor they were 
in no miſchief or danger to be mitſtaken. 

The plaintiff in the obligation was named 7, 
Thornaigh of Fenton in com' Norfolk armig', and in 
debt he declares by the name of J. 7hornuigh 
armig only; this is well enough, being on the part 
of the plaintiff ; but otherwiſe had it been on the 
part of the defendant. 

At common law, upon the demiſe of the king, 
all ſuits depending in the king's courts were dit- 
continued, ſo that the plaintiffs were obliged to 
commence new actions or to have reſummons or 
reattachment, and the former proceſs to bring the 
defendant in ; to prevent the expence as well as 
the delay on theſe occalions, it is enacted 1 E. 6.c. 
7. that all ſuits pending between party and party, 
ſhall not on the demiſe of the king be diſcontinu- 
ed, but that they ſhall ſtand good and effectual, the 
death of the king notwithſtanding ; but in all caſes 
* when the king is only party, or when the infor- 
mation 1s tam pro domino rege quam pro ſe ipſo, and 
the king dies before the judgment, all the proceed- 
ings on the information are loſt ; becauſe that 
king who was party 1s dead ; but the information 
or indictment ſhall ſtand ; for as there are ſeveral! 
penal ſtatutes which are to be proſecuted within a 
limited time, which would be loſt if the informa- 
tion which was brought in due time was abated, the 
law will not permit that the ad ot God ould pro- 
tet thoſe from being puaiſhed, who had broken 
the laws, pro bono puvlico. | 

Thus flood the law until 7 Auna, c. 8. which 
enacts, that no writ, plea, proceſs, or any proceed- 
ang on auy indictments or information, or any 

offence, 
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offence, or any writ ar proceſs, of any debt or 
account to the king concerning lands, tenements, 
or other te venue, ſhall be difeqntinued by the de- 
miſe of the queen, or her ſuceeſſors. 

That no commiſſion of aſſiae, Oyer and Termi- 
ner, general gaol- delivery, in aſſoeiation, writ of 
admittance, writ of i xox onnnes, writ of aſſiſtance 
or commiſſion of the peace, ſhall be determined 
or any demiſe, ſor ſix months, unleſs ſuper- 

ed. 


That no original writ, writ of nf privs, com: 


miſſion, proceſs, or proceeding in any * court of *® Page 242. 


equity, nor any proceſs on any office, or inquiſiti- 
on, nor certior ari, nor habeas corpus, either civil or 
criminal, nor attachment, proceſs for contempt, 
nor any delegacy, or review for any matters eccle- 
ſiaſtical, teſtameniary, or maritime procels, ſhall be 
abated by demiſe. | 

The act extends to Ireland, Jerſey, and Whern- 


ſey, and to all his majeſty's dominions in America 
and elſewhere. 


An abatement by the death of parties. 


HE rule is, That wherever the death of any 
party happens pending the writ, and yet the 

plea is in the ſame condition as if ſuck perty were 
living, there ſuch death makes no alteration ; for 
where the death of the parties makes no chahge 
of proceeding, it would be unreaſonable that the 
ſurviving parties ſhould make any alteration in 
their writ; for if ſuch writ and proceſs were 
changed, it would lett rights, which were in the 
ſame condition they were at the death of the par- 


ties; and it would be ablard that what mage no 


alteration hould change the writ and the pracels; 
and on this rule, all the diverſities tura. 


The firſt difference is in real actions; where & Page 24g. 
there are ſeveral * there is ſummons and laſt. 139. 


ſeverance, 


— 
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ſeverance, as there is in moſt real actions, there 
the death of one of the parties abates the ſuit; 
but in perſonal and mixed actions, where one intite 
thing is to be recovered, there the death of the 
parties does not abate the writ ; and the reaſon of 


the difference is, where there are two jointenants, 


and the one goes on to recover his moiety, and 
the other will not proceed, there is no reaſon, that 
he who is willing to proceed, ſhould not recover 
his right, ſince ſuch tenant has a diftint moiety, 
and therefore thould have an action to recover it: 
but no ſummons and ſeverance lies in perſonal 


actions; as, if treſpaſs be committed in ſuch joint- 


tenants, they muſt both join in the action, for as 
one may releaſe the whole, fo the other may refuſe 
to goon, and the other cannot recover his part of 
the damage without him; ſo in debt by an obliga- 
tion ig two, there can be no ſummons and ſeve- 
— — one of the joint obligees may re- 
leaſe the bond, and therefore may not go on in the 
action; but if a man appoints two men executors; 
there ſhall be ſummons and ſeverance, becauſe tho' 
one of the executors may releaſe ſuch a releaſe is 1 
devaſiavis in him; but if he will not proceed at law, 
*it is no devaſlavit; and therefore both executors 
being only truſtees ſor the perſon deceaſed, they 
hall not both be compelled to go on together; 
but if one refuſes, the other may bring his action 
in the name of both, and have ſummons and ſeve- 
rance ; {or otherwiſe each co-executor might, by 
colluſion with the debtor and not proc:eding, keep 
the other from recovering the aſſets, and yet not 
create a devaſlauit in himſelt ; but after ſuch ſum- 
mous aud leverance he does not proceed {or the 
moiety, as iu the real actions; but he proceeds in 
that action as the whole repreſentative of the tef- 
tator, and is intitled to the whole the teſtator was 

in his hic-time. 
From theſe premiſſes it follows, that if there be 
two jointenants cr copartners, and ilicy * 
| rea 
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real ad ion, and one is ſummoned and ſevered, the 
other ſhall proceed {or his moiety ; and if the per- 
ſon ſevered dies, the writ abates, becauſe he goes 
tor the whole, in caſe of the death of the jointenant, 
or of the copartner without iſſue; and it would 
be improper to do it on that writ, whereby the 
lummons and ſeverance went only for a molety 
before, and the writ cannot have a double effect 
to go on for a moiety in caſe of ſummons and 
ſeverance, and for the whole in caſe of ſurvivor- 


thip ; and therefore ſince the ſtate of “ the things“ Page 244. 


is changed by the death of one of the parties, there 


WS <->, ws 


muſt be a new writ; and it is the ſame law, if 


ſuch jointenants ſhould proceed without ſummons 
or ſe vetance, for ſince both by the writ might by 
poſlibility recover their moiety, they ſhall not go 
on for the whole in caſe of ſurvivorſhip, becauſe 
the words and effects of the wit at the time of its 
firſt purchaling, was that each might recover his 
moiety ; and therefore a new writ muſt be pur- 
chaſed to enable one to proceed for the whole. 

But in perſonal and mixed actions, where there 
is ſummans and ſeverance, the plaintiff goes on 
lor the whole; there if one of them dies, yet the 
writ ſhall not abate, becauſe they go on for the 
whole after ſummons and ſeverance ; and if they 
were to have a writ, it would only give the court 
authority to goon tor the whole. 


If an action be brought in an inferior court 1 Salk 8, 


againſt a feme ſole, and pending the ſuit intermar- 
ries, and aſterwards removes the cauſe by habeas 
corpus, and the plaintiff declares againſt her as 2 
feme ſole, ſhe may plead coverture at the time 
of the ſuing the habeas corpus, becauſe the pro- 
ceedings are here de novo, and the court takes no 
notice of what was. precedent to the habeas corpus; 
but upon motion on the return of the habeas corpus 


the court ® will grant a procedendo ; for though this“ Page 246. 


be a writ of right, yet where it is to abate a right- 
ſul ſuit the court may refuſe it, and the bail be- 
N 2 low, 


1 H. 4+ 1» 

2 H. 4. 7. 
Theol. 10. 
Ito. Baron & 
Feme 66. 
Co. Lit. 133 · 
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low, to this ſuit, which by this contrivance he 
r ouſted of, and poſſibly by the ſame means of the 
_— 

There is one caſe, where the feme covert ſhall 
Tue and be ſued as a me ſole, (viz.) where the 
huſband has abjured the realm, or is baniſhed ; 
for then he is ctvilifer mortuus, and the huſband 
being diſabled to ſue for the wiſe, it would be un- 
reaſonable that ſhe ſhould be remedileſs. 

And it would be equally on thoſe, who had any 
demands on her, that not being able to have any 
redreſs from the huſband, they ſhould nothave any 
againſt her. | 

It ſeems likewiſe, that a eme covert, if ſhe is a 
farmer to the king, may likewiſe Tue without her 
huſband, it being to preſerve the publick treaſure. 

But theſe caſes of coverture are not to be ex- 


| tended to the queens for ſhe is of that dignity in 


1 H. 6. 4. 
Dr. pl'it- Jo 
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law, that ſhe may ſue in her own name; for ſhe 
has a f ſeparate property diſtint from the king 
her huſband, and the fubjet may have remedy 
againſt her without applying to the king; for he 
being employed about the ardua regni is not to be 
interrupted by any thing, that does not immediate- 
ly relate to himſelf. 

* The next thing to be conſidered, is when the 
writ is abated de facto, and where it is only abate- 
ble, and here the peneral rute is, when the writ 
de facto abated ; as if an action be brought againſt 
a feme covert as ſole, this makes another man's 

roperty liable, without giving him an opportu- 
nit) of defending himſelk, which would es- 


trary to common juſtice; therefore the writ is de 


co abated. | 
But when the writ is abateable, it ſhould be 
abated by pleading in time, or the writ ſtands 
god; thus coverture aſter the writ purchaſed 
muſt 


- —— 


f 
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muſt be pleaded poſt ult” continuationem : for the 
huſband is attached with the action, and therefore 
muſt plead in time; as the wife cannot by her 
own act deſtroy another man's action, nor the 
huſband, unleſs he comes in time, ſor the action 
was well commenced. 

Thus, if a writ be brought to the damage of Palm: 270, 271. 
gol. and declares ad damn 200). the verdict gives 
3ol. this is no error aſter verdiQt ; for the writ is 
not abated de facto, but only abateable. 

Let us now conſider what abates the writ in toto, 
and what in part only. | 

And the general rule is, that whatever proves the Dr. pl'it, 4. 
writ falſe at the time of ſung it out ſhall abate the 8 

1 =: "7 . 195, 217, 
writ intirely ; as if it appears “ on the plaintiff's 212, 479. 
own ſhewing, that he has no cauſe of action for“ Page 248. 
part. | 
Thus, if an action of treſpaſs be brought againſt 
two defendants, and the one plead that the other 
was dead Die impetrationis brevis, or that there is ! Bulſt. 1. 
none ſuch in rerum natura, the whole writ fhall 
abate ; for it is the plaintifſ*s fault to abuſe the 
authority of the court to call in a man that was 
dead ; and it was no leſs an abuſe of the proceſs to 
iſſue it againſt a feigned perſon. 

But if one of the defendants die, pending the 22 E. 4. 4. 
writ, this ſhall not abate the action t the 20 mac 2008 
other defendant ; for this is the act of God, Sc. 
and no fault in the plaintiff; but this falſification 
of the writ muſt be in a material point ; for in a 
pracipe quod reddut againſt two, if one pleads non- 
tenure, and the other takes the whole tenancy on 
himſelf, the wrir ſhall not abate in the whole, 
but ſtand good againſt him that has accepted the 


Dr. plit'. 


— — 
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action, and the non-tenure of the one does no way 
prejudice the other defendant. 

But if there be two executors, and one is named Dr. pl'it*. 5 
of D. and ſays he is of C. the writ ſhall abate i H. 8. + 
againſt both, becauſe they are both the repreſen- 

tatives 


— 
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tatives of one perſon, and muſt both be legally 
ſummoned ; as they are both but one perſon in 
Page 249. the eye of the“ law, the plaiitiT cannot proceed 
againſt the one without the other; but in this cate, 
the other defendant will be obliged to plead, 
though the detendant's plea in abatement mal! be 
firſt determined ; and if it be found for kim, ſhall 
abate the writ in toto. | 
Co. Lit. 362, Antiently in real actions, there were no dama-— 
363. ges given where nothing but the freehold was in 
3 Lex. 330, 331. queſtion; and if the tenant pleaded non-tenure and 
. diſclaimer, the plaintiff could not aver his writ, 
and ſay he was tenant ; for by this plea the tenant 
diſclaims all right to the land, ſo that he can never 
put up any pretenſions or demands precedent to 
his diſclaimer, and the demandant is immediately 
put into poſſeſſion of his lands, which was the only 
intent of his writ, S fruſtra fit per plura quod fieri 
goteſt per pauciora. 
But where damages were to be recovered, neu- 
tenure with diſclaimer was no plea, for he might in- 
3 Levy. 330, 331. jure the demandant, ſhould he be arrelled of his 
damages which the law gives him. 
Ibid. But where the nor-tenure was without diſclaim- 


er, the plaintiff could either aver his writ, or tate, 


judgment at his election, for if the demandant 
would take upon him, that the tenant be tenant to 
the freehold, he might put it ia judgment upon 
Page 250. that“ writ, and tlie entry is ſuo fericulo habeal inde 
_executionem. | | 
At common law 1on-tenure of parcel abated the 
whole writ, for this falſified the writ, which al- 
ledged the defendant to be tenant to the wh 
But it was thought very hard that a wrir, which 
was good in part, ſhould be totally deſtroyed by 
this plea; and therefore 25 E 3, 16. the writ was 
abated only for that part of which non-tenure is 
"ad As alledged. 
36 H. 6, 7. But at common law, when z#-tenure of parcel 
127 497- vas pleaded, the tenant was to ſhew who was te- 
* nant, 
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nant, for they would not ſuffer a writ that was 
good in part to be wholly deſtroyed, except the 
tenant ſhewed the demandant how he might have a 
better writ. | | 
But where non-tenure of the whole lands is ! Nd. 19. 
pleaded, the tenant's plea will be good, without 
thewing who is tenant, for he is brought into court 
to anſwer a demand which he jeems to be no way 
privy to, but utterly diſclaims. 
From this ſtatute aroſe the diſtinctions in our 
books; but though a plaintiff cauuot deliroy, yet 
he may abridge his demand. 
For ſince the defendant's pleading non-tenure ds 
to parcel was not to abate the whole writ, but to 
ſtaud guoad the other part; therefore if the plain- 
uf had entered ® into part, and the defendant * Page 251. 
had pleaded this entry to abate the whole writ, it 
would not have been a good plea, for it amounted 
to no more than that which the defendant remain- 
ed a tenaut to; and when the piea was over-1uled 
It was of neccliary conſequence that the demand- 
ant ought to abridge ; {or ſince the demandant 
could go on with the remainder of his writ, aſter 
ſuch plea he may go on as origiaally. 
Thus in formmedon in the remainder for the ma- 4 E. 4. 32. 
nor of Dale, if the demaudaut enters into any part 2 H. 7. 16, 
of it, he re veſts the whole ;reehold ia himſelf, and Pot. f it. 5. 
conſequently the tenaut may plead a non-tenure in | 
the whole, which abates the writ lince; as well as 
before the ſtatute. ; 5 
But if the for-zedon be for twenty acres, and the Dod. plit. 3. 
demandaat caters into ſix, this is but an abridg- tt * 
ment of his demand, and is no more than non-te- 
nure of fix acres, ſo that the writ ands good; and 
ſormerly they made this diſtindtion, that if a de- 
mandant brings a wiit {or two ſeveral manors in 
two ſeveral Jills, and entered into one, this abated 


the whole writ ; ſor they were looked upon as two | q 
ſeveral demands, and the deſtroying one entire f 
demand was a deſtruction of the whole writ, being j 

not | 
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not helped by the ſtatute, but left as if it was at 

common law. 
® Page 252. * But if the demand was for tus manors in the 
ſame Vill, they looked upon them both to be but 
one demand, being both but pareel of the fame 
of which the wil was the total; and there- 
re the defendant could not plead the entry 
into one of the manors in abatement of the whole 
writ, ſo the plaintiff might abridge his demand 
guoad one of the manors, and proceed for that 

on]y. 
Doct. pl'it. g. But the better opinion ſeems to be, that though 
Theol. 76: the manors be in two feveral Vills, yet the plain- 
tiff by entering into one does not abate tne writ, 
becauſe they took the demand of the writ as the 
total, and the ſeveral demands of the writ, not a5 
ſo many independent demands in the writ, and 
then the entry into one created a nen-renure of 
payer, which was no good plea ; and therefore 
> phaintiff might wall x bridge his writ. 

Hence it is, that this abridgment does not ex- 
tend to perſonal demands; for this ſtatute, from 
whence the conſtitution #roſe, extends'only to rea! 
actions, and not to perſonal ; therefore if in debt 
the defendant pleads that, fince the purchaſing the 
writ, the plaintiff has received part of the debt, 
the whole writ ſhall abate, becauſe it appears the 

Page 253-whole money is not due, as by“ the writ is de- 
manded, Which he had alreaty begun in à cout 
of juſtice. e 
Det. fi. 6. But if a debt be brought on an obligation to de- 
385 7 283. hver twenty quarters of barley, it is no plea to ſay, 
n pendente pPifo thi | if a | 

-— Iahoagogt pPifo the plaintiff had received fifteen 
3s helped after quarters, for the delivery of the corn is collateral 
| —— by the to the bond, the conditions not deing ſulfilled, the 

3 Cro. 266, penalty is ſtill in ſorce. | 
3 Saund. 182, The caſe of Duppa and Mayo, the plaintiff de- 
Style 173 clared for arrears of a rent-charge, and demanded 
a larger ſum than was due to him upon his oun 
ſhewing, by 77, 105. the defendant pleaded 'a bad 
plea, 
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plea, and the plaintiff had judgment for his whole 
demand; but, perceiving his miſtake oa the en- 
iry of the judgment, he releaſes the 7. 10s, and 
it ſeems to be a good releate, and that it was not a 
ſalſification of his writ, but rather an afſircmaace; 
but in the argument of that caſe, if the deſeadant 
had taken advantage of it in dus time, it would 
have abated the writ. 


So if the demandant enters into any of the Dot. pVit. g. 


11 ; 7 M 2 4 E. Lo 22. 
lands, pending the writ, he ſhall abate the writ ix Croc EI. 3 
folo. Moor 460. 
When the defendant pleads a matter which od. plc 6. 


therwiſe it it 


gives the plaintiſſ a better writ, he ſhall abate the 


other; as it treſpaſs be brought by one tenant, the jury. 


defendant may plead that he was teuant in commoa 
with a “ ſtranger; for this ſalſüſies the plaiatitt's 
demand, and ſhews that he has no right to the ac- 
tion he has commenced. 


If there be two or more plaintiffs, a diſability So if it o- found 


in one of them ſhall ſtop the others proceedings on 
their writ 3 ſor as they have mage it a joiut de- 
mand, the defendant, by diſabhug one of them, 
thews the others have no rig ht to -procted, {or 
they cannot all cecover, and the writ has ſuppofed 
them all to have an Equal night. 


When the writ doth abate by the plea of one for g g., tow. 


want of form, it is abateablt quoad'the veil, although 
they have pleaded to iſſue. 

If a man pleads a joint tenancy, or ſeveral te- 
nancies, or ſole tenancy, tins is a good plea in 
dbatement; tor though the :{reetoit is acknows 
ledged to be in the detendant, vet it he as not the 
freehold in the ſame manner as he is twppoſad as 
have it by the writ, it is a good plea to the writ, 
and the reaſon is, becauſe hie cannot verewn his 
title to the freehold in any other manner than-as 
he then holds it; and therefore il the plaintiff 
doth not implead him in the manner be then hols 
it, the plaintiff uſed to purchaſe a new writ, 
which brought no great hardſhip iu the old times 

vhea 


bs Page 254» 


® Page 255. 


Booth 32, 33, 
&c. 


Lut. 11, 12. 


9 H. 6. 12. 
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when the infeudations were publick, and every 
one either * knew or might know how the feudal 
tenant held. 

Hence it is, that in ſuch pleas the tenant muſt 
either ſhew a title, or vouch ovec as well as plead 
to the writ, hecauſe the defendant does nut ſhew 
the . neceſſity he has to uſe ſuch plea unleſs he 
pleads overgaand he ſhall not only anſwer the de— 
mands of the plaintiſf to begin again u demand to 
lands which the defendant owns he holds, unless 
the defendant ſhews that he could not come to his 
title but in the manner ſet forth in his plex. 

The next thing to be conlidered of is when a 
writ is abated by matter of record, and here the 
general rule is, that whenever it appears on the record, 
that the plaintiff has ſued out twy writs againſl ih: 


ſame d fendant for the ſame thing, the firſl not being 


* Pape 256. 


4 H. 6. 24 
Dot. pl'it. 10. 


3 H. 7. 3. 4. 
Doct. Lit. 10. 


determined, the ſecond writ ſhall abate; ior the law 
abhors multiplicity of actions, and will not allow 
that a man ſhall be twice arreited, or twice attach— 
ed by his goods for the ſame thing; for it ſo, he 
might ſuffer in infinitum. 

And it is not neceſſary that both writs ſhould 
be pending at the time of the defendant's pleading 
in abatement ; for if there “ was a wilt in being 
at the time of ſuing out the ſecond, it is plain the 
ſecond was vexatious and ill ab znitio ; and there- 
fore could not be rectified by a ſubſequent deter— 
mination of the firſt. 

But then it muſt appear plainly to be for the 
Tame thing, for an aſſize of lands in one county 
ſhall not abate an aſſize in another county, for 
theſe cannot be the ſame lands. 

But a formedon in rent may be pleaded in abate- 
ment of a formedon of the ſame manor whence the 
rent iſſues, & vice verſa, becauſe the plaintiff cannot 


have a manor and the rent iſſuing out of it ; and 


Dec; pbit. 12. 


therefore the ſecond formedon is apparently ven- 

atious. 
In general writs, as covenants, detinue, and 
aſhze, where the {pecial matter is not ——_—_— 
all 
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and the plaintiff 1s ronſuited beſore he counts, 
though the ſecond writ was ſued pending the 
other, yet the /ormedon ſhall be pleated in i, TOI 
ment, becauſe it docs not appear to the court that 
it was forthe ſame thing, lor the itt writ being 
general, the plaintil] 1 might have declared lor a 
different thing rom wLat he demands by the 
{cond writ. 

But when the firſt writ is a ſpecial writ, and ſets g.. 
forth the particular demand; as in a pracite qu 
reddat, Sc. there the court * can readily ſee that“ Page 257. 
tis for the ſame thing; and therefore the plain- 
tick ſhall be nonſuited belore he counts, yet the 
firſt ſhall abate the ſecond writ, it being apparently 
brought for the ſame thing. 

The law is ſo watchful againſt all vexaticus A 
ſuits, that it will neither ſafer two g ctions of the 
ame nature to be pending for the ſame demand, 
nor even two ations of dillerent nature. 

Therefore it is a good plea 1 in treſpaſs, that the g „ 6 . 
plaintif® has brought replevin for the ſame thing, Do, pl. 10. 
decavle | in both cafes da amazes are to be given ior 

the caption. 

Rut then there muſt not be more deſondants in Feden. 
treipats than in ei, or elſe it cannot ſquare 
with the averment thit it is wa eo: lenig ; ca tis. | 

So in aſſize of darveigu preſentment, a quar. 11:1 Hob. 1844. 
petit depending for the ſame preſentation is a good 
plea. 

In a guare tint ec. t bran: 2ht by the earl of Ei- 13:2. 137. 

"rd againſt the biſhop of Exeter Sai, the defend— 
ant pleads the plaintiff had brought another guere 
mpcait againſt the ſame biſhop for the ſame pre- 
ſcutation, which 1s full depending ard unccter- 
mined, with an averment that it was th: ſame plata- 
ti, avoidance and difturhance; the earl roy lics, 
tha face his ſormer writ purchaſed, the Fame 
church being ſtill void, he preſented Huy C 715 * Page 259, 
„o the biſhop, wi refuſed büm, vw hich is the dif- 
lurbance he now cops of, any tiaverics that 

11 
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it is the ſame diſturbance on which both atio C 
were brought; the defendant demurs ; and ruled, Nuk. 
the writ ſhould abate, for though there muſt be: bat 
diſturbance naturally to maintain the action, y: Mis p 
the principal eſſect of the ſuit is to. recover th: Wl V 
preſentation ; for the nature of a guare impedit is Mapp 
be final on nonſuit or diſcontinuance, which his MW fot 
would defeat; for by this rule the plaiutiff might Nvhi 
bring a new one without leaving the former ſuit. {Wano 
And though in this caſe there was a new defend -· ¶ vhe 
ant, yet the writ abated, becauſe there were oer 
guare impedits againſt the ſame man; and thete- ¶ nue 
fore a freſh deſendant could no more enable him e pate 
bring a ſecond quare impedit, than a new diſturbaaceW I 
could. | the 
Salk. 2. Nothing ſhall be pleaded in abatement of a ſe · ¶ ſuec 
cond ſcire fac* upoma judgment, that was plead- I 
Show, 169. ble in the action; for it would be unreaſorabe be b 
he ſhould diſable the plaintiſſ from having execu-ſconc 
tion, ſince he admitted him able to have judgment; ther 
all matters in and before the writ muſt be pleadelFthe + 
in abatement, for no advantage can be taken oi iJthe 


by error. firſt 
Page 259+ But otherwiſe it is where it is after the wr _ 
Bre. Faux There is a difference between original and judi 
Latin 48. cial writs, that in the former matter of torn 


abates them, as well as ſubſtance; aliter in the 
later; for if the ſubſtance be good, the want 0 

form will be aided. | 
Salk. 6. In pleas of abatement which relate to the per- 
ſon, there is a neceſſity of laying a venue, for al 
ſuch pleas are to be tried where the action is laid. 
1dem 2120. If the defendant demurs in abatement, the cout 
Moor'sCaſe 198. will give a final judgment, becauſe there can be m0 
. demurrer in abatement; for if the matter 
ter judgment on abatement be debors, it muſt be pleaded 3 if intrin 
3 ſick, the court will take notice of it themſelves. 
Ho If the plaintiti demurs in bar toa plea in abate 
ment, he diſcontinues the ſuit ; becauſe he dos 
not maintain the writ. 


0! 
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Oh a plea in abatement no advantage can be 
tiken ol the errors in the declaration, for nothing 
but the writ is then in queſtion ; for nothing elſe 
i pleaded to. | 
When a writ is brought for two things, and it Godfrey's Caſe. 
appears the plaintiff. cannot have any other action 157 
fot one of them, the writ ſhall land, ſor the pat . 
which is good; but where it appears he can have 
mother writ in another form ſor one, there the 
whole writ ſhall abate ; when there can be no“ bet- ® Page 266. 
ter writ brought for that parcel, it ought to conti- 
nue ; but if another writ could be brought for the 
reel, it is bad, and ought to abate ix foto. 
It a ſecond writ be brought ze//e the ſame day, Allen 34. 
the furmer 1s abated ; it ſhall be deemed to be 
ſued out after the abatement of the firſt. 
The court will not allow two quare impedits to 
de brought for the ſame preſentation, (v:2.) a ſe- 
cond by the defendant againſt the plaintiff, when 
there is one pending in court by the plaintiff againſt 
the defendant ; ef ſic in breve de partitione, becauſe 
the defendant can have the ſame remedy on the 
irſt writ as he could on the ſecond. 


Of Cofts. 


HERE was no ſuch thing as coſts of ſuit at 
1 common law; but if the plaintiff did not 
prevail he was amerced pro falſo clamore ; if he did gc... .. 
prevail, then the defendant was in miſericordia for yutier, 
his unjuſt detention of the plaintiff's right; but Gil. Re 195» 
this made the plaintiff no amends tor the coſts that 
he had laid out of pocket in obtaining“ his right; Page 261. 
0 it ſtood till the ſtatute of Glouc. cap. 1- but by, 1,6. 288. 
hat ſtatute, if any perſon recovered damages in a 
lea perſonal or mixed, he ſhould have his coſts, 
Which was the original of colts de increments ; for 
ten damages were ſound by tlie jury ; and it vas 
thought 


* Page 262. 
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thought no diſhonour to the court, to tax the mo- 
derate lecs ol counſel and attor:.ics that attend the 
cauſe ; ſo matters ſtood for the plaintiff till 43 E. 
cap. 6. by which it was eaacted, that if upon acti. 
on perſonal to be brought in any of her majeſly'; 
courts at Weſtminſter, wot being for any title, nor 
intere!t of lauds, nor concerning the Creekald or 
iaheritance ol auy lands, nor for any battery, it 
ſhould appear to the juuges of the ſame court, 
and ſo ſiguiſied or ſet down hy the jultices, de lol 
whom tlie ſame ſhall be tried, that the debt or 
damages to be recovered there in the ſame court, 
ſnall not amount to the ſum of 405. or above; 
that iu every ſuc! caſe the judge and juiiices, be- 
fore whom any ſuch ation ſhall be purſued, thall 
not aware for catts to the party plaintiil any great- 
cr Gr more colls than lhe ſum of the debt or a 
mages ſo recovered hail amount unto, but lefs at 


their Ciſcretions: By tus law no doubt they in. 


tended to bring back all perſonal actions into the 
courts baron, or county courts ; but they dig 
not eſſectually * do it; for as the law was Worde! 
it did not take away coſts de incremento from tle 
courts ol min er, if the damages were unde! 
5. but they only gave a liberty to the judge, 
where damages were under 40s. to certity again! 
the plaintiff having colts, unleſs in caſe of battery, 
or where title of frechold or inheritance came it 
neition ; but beciuſe it was hard, that when? 
man had afferted his right, he ſhould pay cots 
for it; and that if one jajured another under the 
value of 405. that he ſhould not be redreſſed 11 
ihe iv ing, s Courts, they never uſed this power 0! 

certiiy} TRE 
Thus it Nood till the ſtatute of 22 & 23 Car. 2 
cap. g. whereby it was enatted for making the les 
ol queen E/:zabeth more effeAual, that in all ach- 
ons of treſpaſs, afſault and battery 2 and other per- 
foral actions, uherein the judge at the trial of the 
cauſe ſhall not find and certify under his hand up- 
oa the baci: ef the record, that an aſſault or batter] 
was 


—c a to. ao... 
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was iuſhciently proved by the plaintiff againſt the 
defenddant, or thatthe title or frechold of the land 
mentioned iu the plaintifl*s declaration, was chiefly 
in queſtion; the plaintifs in ſuch action, in caſe the 


jury ſhall tud the damages to be under the value of 


405. ſhall not recover * or obtain more coſts of ſuit 
than the damages fo found ſhail amount unto; and 
if any more coſls ſhall be awaided, the judgment 
ſhall be void. 

This ſtatute likewiſe did not repeal the ſtatute 
of Glouc'; for a ſlatute caunot be repealed by im- 
plication ; and therefore the judges conſtrued it, 
that the coſts de zncren:erto ought fil to ariſe in all 
ſuch perſonal actions, here the judge's certifi- 
cate was not neceſſary in order to the obtaining of 
colts, and that was not only by the ſtatute in two 
cales, where treſpaſs was done to the freehold, or 
to things fixed to the freehold, and the damages 
under 40s. and in battery, where the damages were 
under ſuch ſum. | 

Thereſore, if the defendant juſtified by any 
ting that brought the title of the land in queſtivn 
upon record, there the judge need not certiſy in 
order to intitle the plaintiff to his coſts; for it was 
not a caſe within the ſtatute. Secondly, If it was an 
action of trover, or treſpaſs de bonzs aſbortatis of 
goods and chattels not fixed to the freehold, it was 
out of the ſtatute, and no certificate neceſſary to 
intitle the plaintiff to his coſts ; and therefore the 
Plaintif had coſls de incremento on the ſtatute of 
Clou. 
Ireeholl, and an action of treſpaſs de bonis “ aſpor- 
lalis, were joined, and the plaintiff recovered in 
general upon both counts, he had no need of a 
ceriificate lo obtain his coſts; and therefore colts 
de incremento went upon the ſtarute of CA. 

The flatute of 11 & 12 . 3. cap. 0. aintains 
the ttatute of king Carles, as tend inganly to the 
courts of Weſt manfler ; hut Jartier e146, that It 
ſhall be extended to the priacipulily oe and 
ouniics Palatine. 

This 


So thirdly, If an action of treſpaſs to tlie] 
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This construction of the Judges of the fiatute 
of King Charles ſeems to be very right from 
the 8 & 9 of 2Y. 3. cap. 11. for the inconve- 
nience was found, that the peopledid treſpaſs up 
on their neighbours; yet not fo as to the value of 
40s. and fo they could have no redrels at the courts 
of Wifminſter, without loſing their coſts in ſuch ac- 
tions; and therefore by that ſtatute a third manner 
of certificate was given, in theſe words; And for 
the preventing of wiltul and malicious treſpats, be 
1 enaQed, that in all actions of treſpaſs to be com- 
menced and proſecuted from and after 25 Mark 
1697, in any of his Majelty's courts of record at 
W:flminfler, wherein at the trial of the cauſe it 
ſhali appear and be certified by the judge under 
his hand upon the back of the record, that the treſ- 
paſs upon which any defendant ſhall be found 
guilty, * was found wilſul and malicious, the plain- 
tiff ſhall recover not only bis damages, but his 
tull coſts of ſuit; any former law to the contrary 
notwithitanGing. | 

The intention of the Natute of Eliz. was to re- 
duce all actions, where the debt or damage was 
40s. into the court baron, or other county courts, 
whereby they thought the profits of landlords 
would be encreaſed, and the coſts of defendants 
diminiſhed ; but the ſtatute failed of effecting that 
purpoſe, becauſe they do not put it merely upon 
the damages given by the jury under 40s. for in- 
deed that would have been hard, where the ury 
gare too little damages, to have puaiſhed the plain- 
tiff with the loſs of his coſts; and therefore they 
put it, that the judge mult certify the damages 
proved were not above 408. in approbation of the 
verdict ; but the judges thought it extreamely hard 
to certity ia order to make plaintiffs loſe the coſts 
where they had prevailed, unleſs the action were 
_ exceedingly impertinent and vexatious. 

There were no coſts at common law given r- 
profeſſo under that title; but the plaintiff was pu- 
nithed in ametciament to the king pro falſo 8 
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2 and the defendant in miſericordia, where the judg- 
ment was againſt him, and therefore was not pu- 
niſhed with the expence /itis under that “ title, Page 266. 

ö becauſe he would ſuffer twice for the ſame 

f fault ; but it ſeems in the zters where the expences 

$ of the ſuits began to encreaſe, they were wont 

- to give their coſts in the groſs and unblend- 

r ed with the damages; and the Judges being in 


x theſe iters aſſiſted with the officers of the court, 2 laſt. 288, 28g; 
c and not hurried or ſtrained in their fittings, they 
- could eaſily make a computation of ſuch coſts; 
h but when Ed. 1. was changing his zters, and bring- 
] ing in reſidentiary Juſtices to go the circuits and 
it try the cauſes in their ecunties, that there might 
r be the ſame uniform law; then it was neceſſary 
. the coſts ſhould be taxed above, and not at the 


d aſhzes ; and thence by the ſtatute of Glouc?, the 6 
. of Ed. 1. they introduced coſts for the plaintiff, 
is and the words are upon the aſſizes, writs of coze- 
y nage, Sc. the demandant ſhall recover againſt the 

tenant the coſts of his writ purchaſed, together 
e· with the damages aforeſaid ; and all this ſhall be 


as holden in all cauſes, where a man recovers dama- 

s, ges; this brought in coſts in real actions, where 

ds there were no damages, and alſo in all perſonal 

ts actions; for even in action of debt there are da- 

at mages ſor the unjuſt detention; and upon de- 

on murrer the damages are confeſſed, and therefore 

n- there is a ſufficient authority ſor the court to 

ry WM afeſs the expence litis, or damage. | 

n- * From this law they began to make it a rule“ Page 267. 


er MW for the better execution of the ſtatute, that the 
es WM jury ſhould tax the damages apart, and the coſts 
he apart, that ſo it might appear to the court that the 
rd WF coſts were not conlidered in the damages; and 
ſts when it was evident, that the coſt; taxed by the 
cc WM Jury ere too little to anſwer the colts of the ſuit, 
the plaiutiff prayed, that the officer might tax the 

x- W coſts that were inſerted in the judgment; and 
0 therefore 
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therefore ſaid to be done ex aſſenſu of the plaintiff, 
becauſe at his prayer. 
The ftatute of Glouc' is univerſal, that he 
| ſhall recover in all caſes where damages are reco- 
verable, and from hence theſe prepoſitions were 
formed. 

Firſt, That where damages were recoverable at 
the time of making the ſtatute, there the plaintiff 
ſhall recover his coſts which is by the plain 
meaning of the ſtatute, which ſays, the plaintiff 
ſhall have coſts wherever he has damages ; but if 
there are ſeveral iſſues found for the plaintiff, or 

Keil. 48. againſt the defendant, intire coſts are given upon 
10 Co. 117. the whole charge the plaintiff was at. 5 
| Secondly, Where there are damages before the 
making of this ſtatute, and as a ſubſequitnt flatute 
Page 268. doubles or trebles theſe damages, * it likewiſe 
doubles or trebles the coſts given by this ſtatute. 
That ftatute, that doubles or trebles the dama- 
ges, does double or treble the coſts, becaufe they 
are looked upon as part of the damages. 
5 gow. ; Thirdly, But where the flatute gives either 
2 Inſt. - ag M ſingle, double, or treble damages ſubſequent to 
Compleat In- this law, and where there were no damages before, 
oumbent 23% there no coſts ſhall be allowed, becauſe the party 
can have nothing more than ſuch a new ſtatute 
has already given, and that is damages only, and 
the ſtatute of Glouc' cannot operate to add coſts to 
what is given by a ſubſequent ſtatute, becauſe the 
new ſtatute muſt be conſtrued from itfelf, which 
ives damages only ; and therefore for the court 
to give coſts in ſuch caſe, would be to go beyond 
the intention of the legiſlature in that ſtatute. 
— Fourthly, Where a ſtatute, (as in waſte) which 
gives treble damages, the jury give ſingle dama- 
es, Which are afterwards trebled by the court; 
r it is the jury's part as matter of fact to aſcer- 
tain the damages; and it is the buſineſs of the 
court to ſee the law executed, and conſequently 
to treble them. 
Fiſthly, 
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Fifthly, There are no coſts in abatement upon 1 Sax. 194. 
demurrer ; becauſe there are no * damages given, Thomas and 
but only a re/pondeas oufler awarded. £ wy 1 

N. B. The executor is within this ſtatute, be- Page 26g. 
cauſe damages ate recovered againſt him; and 
therefore, when defendant, is to pay coſts. | 

But the law has altered the ſtatute of Glouc' 
in ſeveral particulars, to prevent frivolous and 
vexatious actions. | a 

Firſt, The ſtatute of Bliz. did alter it in all 42 El. e. 6. 
perſonal actions, where debt and damages were to 
be recovered, and appointed that in ſuch perſonal 
actions, where no more than 405. is recovered, 
they ſhould have no more cofts than the ſum re- 
covered, unleſs the judge certified, that the trial 
concerned the title of the lands, or that a battery 
was proved; this ſtatute was revived by 22 & 23 
Car. 2. c. 9. | 5 
By 21 Fac. 16. that in actions for flanderous Cro. Car. 114. 
words, if the damages given are under 4os. there 2 8 
ſhall be no more coſts than damages; but this 12 
extends only to words which affect the perſon, 
and not thoſe which concern the title of lands. 

The 22 & 23 Car. 2. cap. 9. gives no more 
coſts than damages in action of treſpaſs, affault 
and battery, Fas all other perſonal actions where 
there is not 40s. or more recovered, and if more 
coſts, the judgment is zp/o facto void. Ewe 

And this by 11 & 12 W. 3. c. 9. is extended * Page 270. 
to the principality of Wales and counties palatine. | 

But note, that the action being to be com- 
menced in theſe courts, if they are commenced in 
the inferior, and removed by habeas corpus or cer- 
tiorari, into the courts of Weflminſler, there the 
plaintiff ſhall have ſull coſts. | 

By the ſtatute of 8 & g V. 3.c. 10 in all aQti- 
ons of treſpaſs where the judge certifies that the 
treſpaſs was wilful and malicious, the plaintiff is 
to recover his full cofts. 
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But the words of the ſtatute are confined to 


wrongs done, or debt, or damages due to the 


plaintiff or plaintiffs; and therefore an executor 
or adminiſtrator is not within this ſtatute, and 
then the plaintiff pays no coſts; ſor the teſtator 
is as it were plaintiff by him, andhe is not to 
recover to his own uſe, but is truſtee for the cre- 
ditor. | 

The infant likewiſe commencing his ſuit by 
guardian, there can be no malice ſuppoſed in 
him. 

There is a proviſion likewiſe in this act, that 
whoever ſues in forma pauperis ſhall not pay coſts, 
but ſuffer puniſhment at the diſcretion of the 
court; but if he be diſpaupered, the court gene- 
rally order coſts to be taxed; and for non-pay- 
ment he ſhall be whipped. 

By 24 H. 8. c 8. the deſendant ſhall recover 
no coſts on nonſuit, or verdict, where the plain- 
tiff ſues to the king's uſe. 


But by the ſtatute of 18 El. c. 5. informers are 


to pay coſts, that is, when they are to receive the 


whole benefit ; and this ſtatute being more gene- 
ral, viz. that the judgment be againſt him by 
judgment of law, it ieems upon arreſt ot judg- 
ment he ſhall pay coſts. 

The ſtatute of 4 Fac. c. 3. extends to all acti- 


ons where a plaintiff is nonſuit, or a verdict paſſes 


againſt him, but extends not to infants or execu- 
tors, being upon the model of 23 H. 8. c. 15. 

The 8 & 9g V. z. c. 10. gives coſts on all acti- 
ons on demurrer to the defendant where the 
plaintiffs have coſts ; and therefore they recover 
none in abatement ſince the plaintifls have no 
coſts, as we have already ſaid. 

The coſts on azonproſs are given by the ſtatutes; 
and this is either before declaring, aud then he is 
demaudable; for he is not in court by attorney 
till he has declared ; but fince he has put in his 
appearance by attorney, the court will vacate his 

appearance, 


= tt — & © ku 


of the Court of Common Pleas. 


appearance, 1f he does not do as he ought to do 
in declaring ; and this ſort of nonſuit is as well ** Page 272. 
within the ſtatutes, as when he is deman4dable at 


the niſi prius; but becauſe the King's Bench ſuf- 
, ſered them to be three terms without awarding 
| nonproſs, therefore by 3 Eliz. c. 2. if it fleep 
: above three terms, it is enacted, that the defen- 
dant ſhall have his coſts and damages. 
„ After declaration put in by the plaintiff, aad 
4 the defendant puts in a bar or a rejoinder and 
the plaintiff does not reply, there is judgment 
. againſt him on the bar, &c, and coſts awarded, 
: — he does not proſecute his writ with 
ect. 
, But after iſſue joined, or a verdict given, the 
5 plaintiff cannot diſcontinue without leave of the 
court, which is never granted, but upon payment 
of coſts. 
a But if the deſendant arreſts the plaintiff's judg- 
ment he has no coſts, unleſs againſt an informer, 
8 as is aforeſaid; for this is out of the words of 
* the ſtatute, and they did not intend to favour 
Bt executors in arreſt of judgment, where the de- 
y fendant had obtained a verdict. 


As there are ſeveral ſtatutes in relation to coſts 
in replevin, and error, we will here treat of coſts, 
particularly in theſe two actions. 


Firſt, Coſts in Replevin. * Page 273. 


er 1 Reple vin the plaintiff had damages at com- 2 Danv. 246. 
mon law, and coſts by the Ratute of Glouc. as 

a conſequence of ſuch damage ; but the avowant 
5; or deſendant in replevin had no coſts ; but the 7 


is H. g. c. 14 gives damages and coſts, if the plain- ; 
y tiff be nonſuited, or have a verdi& againſt him, 1 
is or de otherwiſe barred ; for every avowant, or 
is | perſon 


Hard. 153+ 

2 Rol. Rep. 756. 
1 Jones 4424. 
25» 436. 

Cro. Car. 


432, 497. 


The Hiſtory and Pradlice 


perfon that makes conuzance, juſtifies as baili} in 


replevin on ſecond deliverance, for ſome rent, 
cuſtom, or ſervice : this not extending to damage 
feaſant, the ſtatute of the 21 H. 8. c. 19. extends 
to avowry, &c. for rents, cuſtoms, and ſervices, 
Sc. or for damages feaſant, or for other rent or 
rents, ſo that a rent-charge is alſo within this 
ſtatute. 
But if the defendant by his juſtification claims 
property, as if he avows for relief, breach of a 
by-law, or nomine pane, he cannot recover da- 
mages by this ſtatute; but it ſeems he may have 
cofts by 4 Fac. becauſe the plaintiff recovers da- 
mages in this action. | 

Vide 17 Car. 2. for the more ſpeedy and ef- 
fectual proceeding upon diſtreſs and avowries for 


Tents. - | 


2 Page 274» 


Fro» Al. 66s: 


2 Secondly, Coſts in Error. 


A? there are no damages in this writ, but only 
a reverſal or affirmance of the former judg- 
ment; ſo it was neceſſary to make a ſtatute to 
redreſs the miſchief that would ariſe from writs 
of error in order to delay execution ; and there- 
fore the 3 H. 5. c. 10. enafts, that whereas 
plaintiffs and demandants have been delayed 
from the execution of the judgment by writs of 
error, that if any defendant, or other perſon 
bound by the judgment, brought a writ af 
indelay of execution, if the judgment be affirmed, 
or writ of error be diſcontinued, or the plaintiff 
in error be nonſuit by default of the party, the 
arty againſt whom the writ of error is brought 
I recover his coſts and damages, for the delay, 
by the diſcretion of the juſtices before whom the 
writ of error is. . 
EY i" This 


of the Crurt of Common Pleas. 


This ſtatute is conſtrued not to extend to az Dany. 22). 
writ of error out of Treland, becauſe Ireland is 
not mentioned by name, nor to executors or ad- 
miniſtrators, becauſe they are not bound by the 
judgment, but the aſſets; and being in auter droit 
they are not preſumed to bring the writ of error 
for delay. 

* There are no cofts by this act, where ex- Page 275. 
ecution is executed, becauſe it is in delay of ex- 1 Ven. 88. 
ecution. I Lev. 146. 

Nor coſts on a writ of error in formedon, be- Raym. 134. 
cauſe the plaintiff had no coſts on the firſt judg- 
ment, and the intent of the ſtatute is conſtrued 
to prevent the delay of the execution for the firſt 
damages and coſts. 

There are no coſts in a writ of error in eject- 1 Vent. 88. 
ment, where the damages and coſts in the firſt are 
levied for the ſame reaſon. 

In a quare impedit there are coſts and damages 
given, becauſe there are damages given, though 
not coſts in the firſt judgment; and being in 
delay of execution for the damages, the court 
have thought it a point of diſcretion to give da- 
mages for the value of the time delayed; and 
the ſtatute likewiſe authoriſes them to give coſts, 
where they think it reaſonable to give damages, 
becauſe they cannot recover the meſne profits in 
the action of treſpaſs. 

So in aſſumpfit they give damages from the 
time of bringing the writ of error. 

It extends to a writ of error by a ſubſequent 
ſtatute; this ſtatute not extending to where a 
judgment was given for the defendant, and error 
brought by the plaintiff; this was remedied by 
8&g V. 3. cap. Io. which likewiſe gives a capias 
ad ſatisfactend' for the coſts. | 

ut more effetually to prevent defendants * Page 276. 
from bringing frivolous writs of error, by 13 
Car. 2 flat. 6. 2. par. 2. gives double coſts on a 
writ 
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| writ of error for reverſal of any judgment after 
verdict in the courts of Welminſter, Counties 
Palatine, or Grand Seſſions of Wales ; but by the 
ſtatute of Willium gives only fingle coſts to the 
defendants in error, when the former judgment 
is affirmed ; for this ſhall not be preſumed merelj 
for delay, ſince the firſt judgment was obtained 
againſt the plaintiff, and he keeps poſſieſſion of 
nothing by his writ of error. | 


THEL 1 


Abatement, 


Tur order of pleading in abatement. Pape 49, 50 

Pleas in abatement, when to be pleaded. Yide Im- 
parlance. 

— to the juriſdiction. PYide Court. 

— to the perſon, there is a neceſſity of laying a 
venue, for it muſt be tried where action is laid. 259 


—— to the perſon of the plaintiff. Jide Outlawry, 


Excommunication, Alienage, Premunire, Attainder, 
and Recuſancy. | 
—— to the perſon of defendant. Vie Privilege. 
Plea in abatement to the writ, for miſnomer therein. 
Vid. Miſnomer. 
— for want of oper addition. Pide Addition. 
At common law demiſe of the king abated all ſuits 
240, 241 
But this is altered by ſubſequent ſtatutes. 241, 242 


Death of any party abates not the writ, where the plea 


remains in the ſame condition. 242 
But in real actions the death of one jointenant, who 
was ſummoned and ſevered, abates the writ; for the 
other went on for a moiety only. 242 to 244 
And where two jointenants proceed in a real action 
without ſummons and ſeverance, and one dies, this 
abates the writ. 243. 244 

: ut 


: 
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But in perſonal and mixt actions they go on for the 
whole, and death of one does not abate the writ. 
Page 242, 243 
So if one executor be ſummoned and ſevered, and die, 
this abates not the writ. | ibid. 
Where executor may bring Scire Fucias, notwithſtand- 
ing abatement by death of plaintiff. 106 
Feme covert is ſued as ſole, writ is abated de facto. 
C6 244, 245 
But if ſued as ſole, and takes huſband after the it, 


it is only abateable, ft 
So feme ſole plaintiff takes huſband, the writ is only 
oo 


abateable. l 
And ſo it is when plaintiff is made a knight. ibid. 
What proves the writ falſe in a material point abates 

it in tam. 245, 246 
As where one defendant was dead die impetrationis 

brevis. 185 | 2 
But death oi one defendant, pending the writ, abates 

it not agaiuſt the other. ibid. 
Neithe: thall non- ienure of one abate the writ againſt 

him that takes the whole tenancy. 
One executor pleads in abatement, and it is found for 
him, the writ ſhall abate againſt both. ibid. 
Nen-tenure and diſclaimer, where it may be leaded. 
; | 246, 24) 
Non-tenure of part abates the writ only for that 5 

* 

Plea of non-tenure of the whole, be need * (ib 
who is tenant, . 
Formedon for a manor, demandant enters into part, 
this reſiſts the whole freehold, and abates Che writ. 


Formedon for twenty acres, demandant enters into 
fix, or for two manors, and he enters into one, this 
is only an abridgment of the writ. 248-9 
Plaintiff cannot abridge in perſonal actions. 249 
If he demands more than appears due, writ abates. 


| 250. 
But receipt of a collateral ſatisfaction does not abate 
the writ. : 250 


If writ be brought for two things, and plaintiff can 
have no other writ for one of ; writ ſhall ſtand 
bor that which is good. 259 


But 


8 


„ 


But if he might have another writ, the whole writ 
ſhall abate. 7 | Page 259 
When defendant's plea gives a better writ, the other 
ſhall abate. | 
When writ abates by the plea of one, it is abateable 
quoad the reſt. ibid. 
Joint or ſeveral tenancies, how they may be pleaded 
in abatement of che writ. 250 
Writ ſued forth pending a former is ill ab initio. 
208, 251, 252 
Though chey be actions of a different nature. 253 
But it muſt {appear to the court that they are for che 
ſamo ching. 252 
Nothing ſhall be pleaded in abatement of ſcire facias 
on a judgment, that was pleadable in action. 258 
Matters in and before /cire facias muſt be pleaded in 
abatement. ibid. 
Want of ſubſtance or form abates origina! writ, ibi 
Want of ſubſtance only abates fudicial writs. ibid. 
Defendant cannot demur in abatement. 258, 25 
Plaintiff demurs in bar to plea in abatement, he diſ- 
continues the ſuit. 259, 269 
Writ may be teſted the ſame day à former writ Shave 
Defendant cannot bring a writ, where he may have 
the ſame remedy on laintiff's writ. ibid. 
Variance in form between count and original may be 


leaded in abatement. 54, 144, 145 
t judgment ſhall be given on plea in abatement. 
53, 54, 186 


Vide Plea Puis Darreign Continuance, 
Abzidgment of Action. 


In what actions plaintiff may abridge his demand. 
* 249, 250 

Action. 
Actions real and per ſonal defined. 4,5. Vid. Joinder 


in Action. 
—— local and tranſitory, where to be laid. Vid 


Venue. 
| Action 
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Action on the caſe; the plaintiff may declare on a 
general contract in the terms it was made. 122 
But a ſpecial contract muſt be ſet forth preciſely. 128 
Actions on afſump/it the confideration muſt be averred. 
138 
The promiſe is the giſt of the ation. ibid. 
Action on the caſe againſt three for b in im- 
priſoning the plaintiff, one only is found guilty, 
yet plaintiff ſhall have judgment, for the conſpi- 
racy is only matter of aggravation. 124 
Actions arifing in counties palatine, or other fran- 


chiſe, in what court to be brought. Vids Court. 


Addition, 


State defined by the Civilians. 235 
By the common law, names of dignity given by public 

authority might not be omined in 3 236 
Otherwiſe of names of popular uſe, as Eſquire, 18 


| 230-7 

But theſe are made equally neceſſary by the ſtatute of 
additions. | 240 
Place of abode omitted or miſtaken may be pleaded 
in abatement. | 240 
Inducive addition, as heir, Sc. Vid Heir, Executor. 
What addition ſhould be uſed in debt on bond, where 
defendant is made a knight after obligation made. 
222 

Statute of additions extends not to plaintiff's name. 


240 


Admeaſurement of Paſture, 
— muſt be brought in the courts at Weſtminſter. 
R 194 
Wminiſtrator. Vide Executor. 
Alienagc. 


Alien enemy is diſabled from maintaining any action 
real or perſonal. | 205 
Alien in — may maintain perſonal actions. ibid. 
Alienage, 


2 Has t =» 
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Alienage, how it muſt be pleaded, in abatement, or 


bar. Pape 205 
Alien enemy that is prior may ſue for the convent. 206 
And he may ſue as executor. : ibid. 

Amendinent, 


What was amendable by the common law. 108-9, 142 
The conſtruction of the ſeveral ſtatutes of jeofails. 


| 107 to 113 
They extend not to the king. 113-14 
Miſpriſions of the curſitor in the form of writs may be 

amended by his inflruftions, I14-15 
But not in the ſubſtance. 115-16 


In pleadings, matters of form, but not of ſubltance, 
ate amendable. | 117 
What ſhall be accounted matter of ſubſtance. Fae 
Repugnancy. i 117 to 131 
Court may amend a letter or ſyllable, while the re- 
cord is before them. 109, 110, 115, 221, 223. 
Plaintiff ſhall amend after joinder in demurrer, if the 
cauſe is ſtill in the paper. 143 
By what the amendment may be made. 215, 143 to 
145, 165 

Imparlance roll, how it may be amended by the paper- 
book. 143 to 145 
Plea roll, how amendable. | 145 
Appeal and indictment are not amendable. 115 
Vide Iſſue, Jury, Proceſs, Verdict, Judgment. 


Amercement, 


Amercement of pledges. | | 8. 33 
of plaintiff or defendant at common law, 
260. 


Antient Demelne. 


Plea of antient demeſne may be pleaded after impar- 
lance. | 157 


Appeal. 


Appeal in amendable. 115 
Appearance. 
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Appearance, 
Appearance in real actions. Pages 10, 11, 12 
— — in perſonal actions. 12, 31, 32, 33, 49, 
| 41 
on criminal proceſs. 40, 41 


Till appearance of defendant, plaintiff can have no 
judgment. E22 . 41 


Arreſt of Judgment. vide Judgment. 


Allault and Battery. 


Aſſault and battery brought by a maſter for battery of 
his ſervant, muſt be laid per quod ſervitium ami/it. 

| 133, 139 

TJuftification of aſſault and battery. 150, 154, 160 
Aſſault and battery againft two, a diſcontinuance as 


to one of them is helped by verdict. | 157 
Alſignment of Bail-Bond, Vide Bail- 
: Bond. | 
p Alliſe. 
Writ of aſſiſe, by, whom invented. 58, 59 
Several bars alle. | 38, 59 
T:/te of an aſſiſe miſtaken is not amendable. 118, 119 
Attachment. 
Attachment of contempt lies for diſobeying an order 
of court. 21, 22 


Attainder. 


Attainder of high treafon or felony may. be pleaded 
in diſability of plaintiff in a civil ation. 206, 207 


Attaint, 


el W dt ed 


R 
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Attaint. 
2 Writ of attaint, where it lies againft the jury for a 
o, falſe verdict. Pages 60, Gr, 7, 122, 127 to 131, 140 
What evidence may be given therein. Pages 71, 128 
{ 


0 * Attornep. 


FT | | 
How he may be appointed, and his authority. 32 
; How he muſt ſue and be ſued. 3, 36, 48, 49 
Attorney of the courts, at Ne ſi minſler need not ſue in 
any other courts. - 195 
Plaintiff is not in court by attorney till he has de- 
of WM clared. 271 
3 Vide.. Privilege. 
4 Audita Quetela. 
Ido what this writ lies. r 
Il- N . 
Averment. 


What certainty is neceſſary in averments in declara- 

tions. Jide Declaration. 
59 Name omitted in grants may be ſupplied by E 
But if che Chriſtian name be wholly miſtaken, it can- 
not be helped by averment, unleſs there be other 


ſufficient marks of diſtinction. 215 to 218 
A man binds himfelf by a wrong ſurname, he cannot 
aver againſt his own deed, | 221 
ded — Bail. 
=] | | 
HE original of bail in perſonal actions. 32, 33 


A defertption of the ignera at the civil law. 33 
Where bait is required before or after outlawry. 19 
The ſheriff is obliged to take bail on an arreſt. 20 


nt. 


e. 


No bail can be taken on a Capras ad /atisfaciendum. 23 
For what ſum ſpecial bail is required. Page 33 to 36 
Special bail was required for any ſum on an attach- 
ment of privilege. 5 
is not required in treſpaſs (except Mayhem, 
and where the — exceed 100.) | 36 
Nor on penal ftatutes. | bid, 
Nor againſt heir, executor, Sc. unleſs there be a d. 
vaſlavit. 307 
On Habeas Corpus to remove a cauſe from an inferior 
court, defendant ſhall give ſpecial bail, where he 


was held to bail below. GR 
Commiſſioners for taking bail, by whom appointed, 
Bails where to be filed. _ 
Exception to bail and juſtification. ib 
Bail⸗Bond. 
Bail-bond, how aſſignable. 20, 21 
— of aflignment of bail-bond diſcharges the 
ſher ik. 3 ibid. 


Bailiffs. 


Bailiffs of liberties are amerciable for inſufficient re- 
turns. 2 830 


Jude Liberties. 


* 


Bar. Vice Plea. 
Baron and eme. 


_ ſole plaintiff takes huſband, writ is only abate- 
able. 104 
Feme ſole impleaded in an inferior court marries, and 
brings kabeas corpus, ſhe may plead coverture at the 
time of bringing the hab as corpus, but court will 
graut procedendb. 
Wuheie teme covert may ſue without her huſband. 
| 245, 246 
Queen may ſue and be ſued without king. 246, 24) 
Action agaiaſt feme covert as „ele, writ is abated 4 
fatto. . 24) 
Feme 


re- 


50 


1 43 10 


Feme ſole marries after writ brought, it is only abate- 


able. Page 247 
Bill, 
Bill againſt an attorney. Did. Attorney. 


— in the King's Bench ſupplies the place of an 


original writ. 44, 45, 115 
—— how amendable. 142 


Biſhop, 
Biſhop ſhall be tried by the country in capital caſes. 
| 101 


Cape. 
GRAND and petit cape. ; 14 
Capias ad Reſpondendum, 
By what ſtatutes it was given 14 
The manner of iſſuing the capias. 5 120 
Capias ad Satisfaciendum:- 
Bail is not to be taken thereon. 23 
How the ſheriff ſhould execute it. 23-4 
Where the plaintiff may have a new execution, though 
defendant was taken. 20 


Capias Utlagatum. Vide Dutlawry: 


Challenge. 
Challenge of the jury facilitated by ſtat. 42 = 3 


c. 11. 77 
There was no challenge in the feudal law. 95 
Challenges where the jury are not qualified as the 


venire requires. 93 to 95 


Challenges * 
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Challenges where it may be made for want of hun- 
dr edors. Pages 570, 94 


to favour. 95, 96 
to the ſheriff's return. 97, 98, 179, 180 
What number a criminal may challenge. 99 


Common Pleas Vide Court. 
Commitment. 


Where ic may be made for contempt of proceſs, and 
the origin of ſuch commitment. | 24, 25 
- Commitment 1n criminal caſes. 40 


Common. 
The manner of preſcribing for common. : wan 142 
Conſpiracy. Vide Action on the Caſe. 


-- Conſtitution of England. Vide the 
Introduction. 


Contempt: 


Contempt of an order of court is puniſhable by attach- 


ment. | 1 21, 22 
of proceſs is puniſhable by commitment. 
24, 25 

Continuance. 


Entry of continuance of venire and diflringas, how to 
be made. n to 82 
Continuances were amendable by the common law. 


| 108 
—— how far taken away by the ſtatutes of 


Ha Day. 


Conuzance. 


If name be put right, but aſterwards miſtaken, it is 
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Tonuzance. Vide Court. 
Coppholder 


Where and how he may preſcribe for an eaſement, or 
muſt lay it as a cuſtom Page 151 


Corporation. 


The name of corporation is the very being of it, 
without which they cannot implead, nor be im- 


pleaded, nor take, nor give. 224 to 225 
If the meaning of the corporation appears, it is ſuffi- 
ciently named. 224 
From whence their names are uſually taken. 225 to 
| | | 231 
How they are ſufficiently named in leafes and grants. 
| ibid. 


The Chriſtian name of ſole corporation omitted or 
miſtaken in grants does not vitiate. 219, 234, 235 
— but it ought to be ſhewn in pleadings, for the 
death of the individual is a good plea in abatement. 


ibid. 

— if miſtaken it is fatal. 235 
When a corporation is miſnamed in an obligation, 
how they ſhall implead. | 222 
If they have ſeveral names they may ſue by any of 
them. 231, 232 


So where leave is given by their charter to ſue by an- 
other name. | | 232-3 
What miftake in the name of incorporation is bad in 


pleadings. 234-5 


error. | 1b1d 


Colts. 


There were no coſts at common law. 260 
Zy ſtatute of Glouc. Plaintiff ſhall have coſts, where 


damages were recoverable. 261, 265 


But where ſeveral iſſues are found for plaintiff, he ſhall 


_ have intire coſts in the whole. 267 
WED P 2 Where 


. 
Where ſubſequent ſtatutes double the es, coſt 


likewiſe are doubled. age 267 
If new ftatutes give damages, where there were none 
before, plaintiff cannot have coſts. 207-8 
There are no coſts in abatement. | 268 
Executor defendant ſhall pay cofts. 269 


The conſtruction of the ſeveral ſtatutes that limit the 

coſts in treſpaſs, aſſault and battery. 261 to 269 
Cofts in actions for ſlanderous words. "wy 
Action removed by habeas corpus is not within theſe 


ſtatutes. ; 270 
In what caſes plaintiff ſhall pay coſts. 270 to 272 
Executor plaintiff. ſhall not pay coſts. 270 
Nor infant, nor pauper. ibid. 
Defendant ſhall not have coſts on judgment being ar- 

reſted, unleſs againſt an informer. 271-2 
Where coſts ſhall be paid in replevin. 273 


Where coſts ſhall be paid on writ of error. 2745 
Defendant in error ſhall not amend his judgment, but 
upon payment of coſts. 171, 172 
Exeept plaintiff hath proceeded on other errors. ibid. 


Covenant. 
Action of covenant on an indenture, how the inden- 
ture ſhould be expreſly alledged. 125-6 


Defendant muſt traverſe the deed or the breach. 155 


County Palatine. Vide Court- 


Court. Vide the Conſtitution of England 
in the Introduction. 


Courts at Veſim nſter, their juriſdiction. 188-9 
Their original conſtitution as to the amendment of 
records. ,107-8 
King's Bench, its authority over officers and priſoners 

of the court by bill. - 43-4, 47, 115 
Common Pleas, how tiled, and whence. 1,2 

- its authority founded on original writ out 
of Chancery. ; 2, 49 

its judges, 46 


Common 


r 


Tommon Pleas, its authority in proceedings by or 
againſt officers of the court. Vide Attorney. 

has the conuzance of aſſizes, Sc. Pages 58-9 

The court is to judge of the matter of law, but not of 


fact. ; 53-4» 57, 60-1, 70 
Courts — are ſuperior courts within their ju- 
riſdiction. 189, 190, 191 
how they ought to certify a record on error 
brought. 166- 
All courts of record within the late ftatutes of jeofail, 
112 
Courts not of record, : 190-1 
What courts of franchiſes may demand conuzance of 
the courts at W:/iminſter. 191-2 


Of what actions they may demand conuzance. 192-3 
Not where there would be a failure of juſtice, nor 

where plaintiff is officer of a ſuperior court. 193-4-5 
How ws when conuſance muſt be demanded, 195-6 


Turfito!. 


How his miſpriſions are amendable. Vide Amend- 
ment. 


_ Cuſtom. 


What things muſt be laid as a cuſtom, and cannot be 
preſcribed for by a copyholder. 151-2 


Cuſtos Brevium. 
His office, 9 


Damages. - 
NTIRE damages found, where part of the deela- 


ration is uncertain, plaintiff can have no judg- 
ment. | 122, 130 


Vide Judgment arreſted and releaſe. 
| Darreign 
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Darreign Preſentment:- 
A guare impedit depending for the ſame preſentation 


is a good plea. Page 257 
_ Day. 

How formerly given on the venire. 75 
No day was given on the di/tringas. ibid. 
Day at 11% prius and in bank are the ſame in 2. 
2-3 

Defendant muſt have a day given from time to time 
till the end of the ſuit. | 101-2 


Court may only give one day from term to term. 102 


Debt. 


What words amount to a ſufficient averment in a de- 


claration in debt. 125-6 
Debt may be brought on a judgment. 33 
Plaintiff demands more than appears to be due, it 

abates the writ. 253-4 


Where he may releaſe the ſurplus 134, 135, 253-4 
If the obligor in a bond is miſnamed, there muſt be 
an alias dict. 216, 217, 222 
Debt on ſingle bill, defendant cannot plead payment 
without acquittance. 140 
Defendant pleads acceptance of part of condition after 
the bringing the writ, it is not good. — 2 
Defendant pleads payment before the day, and on 
iſſue it is found for him, he ſhall have judgment. 


140 


—— but if found for plaintiff he ſhould not have 
judgment. 149-50 
plaintiff might have demurred ſpecially. 
| 140 

Defendant pleads payment on a day impoſſible, and 
on iſſue it is found tor plaintiff, plaintiff ſhall have 
judgment. 151 
Not guilty in debt is aided after verdict. 154 


Declaration. 
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Declaration. Vide Pleadings. 


Deed. 


The ſolemnity of deed under ſeal. Purges 57, 140, 
216-17 


Default. 


Default of tenant or defendant before or after appear- 


ance, ; 19, 41 
Detence. 
Defence and half deſence. | 185 0 /eq. | 
Demiſe of the King. Vide Abatement: 
Demurrer. 
The court are to judge of matters of law. 34. 57, Gr 
Demurrcr admits the ſact. 84,87, 67 


Defendant cannot demur and plead to ſame 1act. 67 


De murrer to part, iſſue to the reft, court may deter- 
mine which they pleaſe firſt. 22 
Where the tort is laid ſubſequent to che bringing of 
the action, defendant may demur ſpecially. 132 
Demurrer will not hold for omitting defendit vim & 


infuriam, though ſhewn for ſpecial cauſe. 133 
Where plaintiff may releaſe part of his demand after 
general demurrer. 124 
Detendant cannot demur in abatement. 259 
In debt defendant pleads payment before the day, 
plaintiff may demur ſpecially. I4L 
Defendant juſtifies to the whole, and only pleads to 
part, plaintiff may demur. 157-8 
Incertain pleadings, as negative pregnant of affirmative, 
and e con', are bad on demurrer. 15 3-4 


Plaintiff may amend aſter joinder in demurrer, if the 
cauſe is flill in che paper on payment of coſts. 


115-16 


Departure. 
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Departure. Vide Pleadings. 
Devaſtavit. Vide Erecutoz. 


Diſcontinuance of Proceſs. 


What is a diſcontinuance. Page 61, 134, 155 to 161 
What diſcontinuances are helped after verdict. 10 5 
to 161 

After iſſue joined, or verdict, plaintiff cannot di ſcon- 
tinue without leave of the court. 122, 272 
Plaintiff demurs in bar to plea in abatement, he diſ- 
continues the ſuit. 2 259 


Diſcontinuance by demiſe of the king. 240 to 242 
Diſtringas. Vide Jury Pzoceſs. 
' Docket. Vide Judgment. 


— — 


Eiectment. 


1 of leſſor is not pleadable puis darreign 
continuance. 104 


England. 
The conſtitution of England. Vide the Introduction. 


Entry. 


Where demandant abates his writ by entry into part. 


Vide Abatement. 
Erroz. 


Writ of error muſt be brought in the courts at Vg 
minſler. . 188 
Plea is removed by error, the inferior court ſhall not 
afterwards have conuzance. 194 

| | Want 
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Want of an original is helped after verdict, ſo if ori- 

ginal is miſrecited. Page 119 
But a vitious original is not helped. ibid. 
A material variance between writ and count is error. 


3 "= .$2-3 
Variance in the damnum is not error. 7 
Writ againſt heir apparent, and plaintiff declares 
againſt him as wa this is error. 237 
So declaration againſt heir, and plaintiff has judgment 
againſt heir apparent, it is error. 238 
Where a ſtranger's name is in the plea inſtead of de- 
fendant's, it is error. 146 


Where diminution of record may be aſſigned for error. 

| 161, 166, 167-8 

How the record ought to be certified on erior brought. 

166, 1 

What may be taken adyantage of by error on — 

facias. 258-9 . 
Judgment given upon error is amendable. = 

Fide Amendment, 


Eſcape. 
Action of eſcape, where it lies againſt tho ſheriff. 


22-3 

Efloin- 
In real and perſonal actions. 10, 11, 12, 13 
Clerk of the eſſoins, his office. 13 
Miſnomer in an eſſoin was amendable by the common 
law. 108 


Evidence. 


On ncn aſſumpſt pleaded, the plaintiif may give in evi- 
ence any promiſe that differs not in lull. ce. SI 
But where defendant pleads a collateral matte, it mutt 


be proved in the ſame manner as pleadec. ibid. 
What matters the defendant may give in cn] on 
the general iſſue pleaded. 2 & ſeg. 
Evidence in writ of attaint. L, 229 


Excommuntcation. 
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Excommunication. 
Excommunication cannot be pleaded after a genera] 
imparlance. Page 202 
In what caſes it diſables the plaintiff. 202-3 


The manner of pleading it, and replication thereto. 
198-9, 202 /g. 


Executor. 


The addition of executor, how to be made in pleadings, 
237 & /eq. 

Writ againſt an executor in the debet and detinet, it is 
not amendable. 119 
Executor ſhall not be charged de fure propria. ibid. 
Tx" or Adminiſtrator ſhall not be held to ſpecial 
bail. 37-8 
One executor pleads in abatement, the writ ſhall abate 
againſt both. 2483-9 
Executor fails in any part of plea to cover aſſets, plain- 
tiff ſhall have judgment for his whole demand. 160 
Executor is not diſabled by outlawry from ſuing 
197, 202, 

nor by alienage, 205 

but he is difabled by excommunication. 

| 196-7-8 
One executor releaſes, it is a devaflavit in him. 243-4 
That he will not proceed at law is no devaſtavit. ibid. 
One executor dies after ſummons and ſeverance, this 
abates not the ſuit, for the other goes on for the 


whole. 243-4 
Where executor may have Hire facias, notwithſtanding 
abatement by death of teſtator. 107 
Where he ſhould be charged as admini/irator de Unis 
non, and not as executor. 7 239 
Adminiſtrator durante minore ætate, where he ſhall be 
charged as adminiſtrator Je bonis non. 230, 
240, Ec. 


Exigent. 


G. 
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Exigent. Vide Putlawrp. 
Falſe- Judgment. 


RIT of ſalſe judgment, Page 188 
Feud. 

Feuds not chargeable during minority. 54 to 56 
Feudal duties. 10 
Fines. 

Fines to the king on original writs. 2, 7, 8 


Fine acknowledged in an inferior court is removed by 
error, the inferior court ſhall not demand conuzance. 


194 
h Franchiſe. | 
Franchiſe. 25 to 30 
Courts of Franchiſes. Fide Counts. 
Giſt. 
(31sr of the action, its ſignification. 64-5 
Guardian. 

Guardian. 54-5 


Habeas Coꝛpus. 


HERE it is neceſſary on a cepi returned, 22 
Where defendant muſt give ſpecial bail on bringing 


kabeas corpus to remove a caule. 37 
* 


\ 


* 
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It is „ the firſt proceeding, and court takes notice 
of ding precedent. 8 Page 245 


Habeas Tozpoza Juratoꝛzum. Vide 
Jury Proceſs. 


weir. 
He may not be held to ſpecial bail. 37 
The inducive addition of heir where it is neceſſary and 
is miſtaken, it is fatal to the action. 237 
Otherwiſe if it be ſurpluſage. | ibia. 
Writ againſt heir apparent, and plaintiff declares againſt 
him as heir, this is error. 237 
So declaration againſt heir, and plaintiff has judgment 
againſt heir apparent, it is error. 239 


Hundred. Vide Franchiſe. 
Hundꝛedoꝛs. 


Where there ſhould be hundredors in the und 
70, 94 


Jeokail. Vide Amendment. 


Imparlance. 


W HENCE it aroſe, and where tis allowed 
| - 42-3 
Imparlance ſhould be given the defendant from term to 
term till plea is pleaded. f 101 
Plaintiff may enter an imparlance for defendant to a 
term ſubſequent to the plea pleaded. 159, 160 


Defendant imparls by a wrong name, but pleads by a 
right name, it is not a material fault. 146 
Imparlance roll, how it may be amended. 144 to 146 
The form of general and ſpecial imparlances. 182-3 
210-11 

Plea 


In 


The T A 3 L E. 
Plea of tender muſt be _ eaded before imparlance. 183 
0 


What may be pleaded before or after general or ſpecial 
imparlance. Pages 183-4, 186, 208-9, &c. 
Impriſonment. 
Impriſonment ſor contempt of proceſs. | 25 
Jndictments. 

) WM Inditments are not amendable. 115 

d WW Defendant cannot plead miſnomer. 217 
7 


- Inkant. 


3) Where he ſhall have his age or not. 54 to 56, 59 
at Non-age may be given in evidence on the general iſſue. 
59 64-5-6 
Defendant pleads non-age in affump/it, plaintiff may 
reply for neceſſaries. 152 
Judgment againſt an infant, quod /it in an. it 


is error. 
7 Infant plaintiff appears by attorney, verdict for bim 
wn ſhall not be arreſted. | I13 
Jnfo2mation- 
Informations on penal ſtatutes are not amendable. 115 
= Inquiſttion. 
Judgment ſhall be arrefted after inquiſition in the ſame 
manner as after verdict. 131 
red - ; 5 
2-3 Joinder in Action. 
85 Any actions of che ſame nature may be joined in one 
writ. | | | 55 6, 7 


June 


Where a miſnomer in joining iſſue ſhall be amended. 
171 
Vide 
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Vide Judgment arreſted and Pleadings. 
Iſſue how to be entered. Fide Rolls and N Prius. 


Judgment. 


Where demandant may have judgment in real actions 


before appearance, Pages 10, 11 
In perſonal actions plaintiff cannot have judgment till 
defendant appears. 41 
What Judgment i is given on pleas in abatement. 52-3 
186, 200, 201 

Proceſs ad audiendum judicium. 68-9 


When matter 1s ſhewn- before judgment, which would 
make the judgment erroneous when given, Coun 


ſhould arreſt judgment. 67, 179-80 
Motion in arreſt of judgment ſhould not be made til 
verdict is entered of record. 46-7 


If there be a variance in ſubſtance between writ and 
count, judgment thould be arreſted. 50, 53-4, 144 
But matter of form ſhall not arreſt it. 107, 112 

Nor the omiſſion of collateral matter. e 

Infant plaintiff appears by attorney, and his 1 
judgment ſhall not be arreſted. 

Where the Gift of che Action is not certainly alledged 
ſo that there is not ſufficient foundation to gi 
judgment, it ſhall be arreſted. 67, 122 10 131 

So where part of the demand is uncertainly alledged 
and entice damages ſound. 122 to 127, 130, 134 
Vide Releaſe. 

Defendant ſhall not have judgment on, a bad plez, 
though found for him.“ 140-1, 154, 157-8 

But the plaintiff ſhall have judgment thereon. b 

Judgment thall be arreſted where no iſſue is * 


125-6, 1 
Where an eſſential part of the action is ct 
put in iſſue. 126 to 14: 
Where the iſſue i is immaterial. 147 
149˙5 
Where plaintiff does not traverſe 2 
matter in the bar. 148-9, 155 
— Where che iſſue is impoſſible. 151-1 


Judgment 
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Judgment where the verdi&t does not determine the 
whole matter in ifſue. Pages 155-6, 160-1 
Informal iſſue is helped by verdict. 147 to 153-4 
Iſſue as to part, the reſidue omitted, though it is a 
diſcontinuance, it is helped by verdict. 155, 160-1 
Judgment may be arreſted after an inquiſition in the 
ſame manner as aſter verdict. I31 
Judgment againſt an infant, guod fit in miſericordia, it 
is error. I 
HHU ho to be docketed. 164 
——— falſe docket binds not lands. d 165 
Judgments may be amended in any part the ſame term. 
108-9, 142, 167-8 
There can be no amendment to defeat a judgment. 
16 
Miſpriſion of the clerk, in entering may be amended © 
any other part of the record. 113-14, 165-6, 221 
Judgment may be amended by the docket. I 
But the error of the court is only amendable the ſame 
term. 108-9, 165-6, 221 
But a repugnancy that is ſurpluſage ſhall be amended. 
Fae | Av Ahey 168 
Interlocutory judgment may be amended as well as 
final judgment. 169 
Unleſs where the judgment is contradictory to the rea- 
ſons of given it. | 171-2 
Plaintiff amending his judgment after error brought 


muſt pay coſts. 172 
Otherwiſe where defendant proceeded on another er- 
ror. ibid. 


Judgment given upon a writ of error may be amend- 
ed, being for the benefit of both parties. 170-1 
Vide Error. 


Juriſdiction, Vide F ranchile and Court. 
Jurp. 


What matters belong to the jury to try. 57, 59, 
61-2, 64-5, 70 

They ought not to take conuzance of any thing ſub- 
ſequent to the bringing of the action. 132 
Grand jury whence introduced. 71 


Fide Attaint and Challenge. 


r 
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Jurp Procels. 
The hiſtory of jury proceſs derived down. Hage 70 


& ſeg. 
Penire, to what place to be awarded. 70, 86, We 
How to be returned and filed. 76, 77 
The qualifications required by it. Jide Challenge. 
How to be continued. 78 & /eq. 
How amendable by the common law. 109 
What miſtakes in awarding are amendable by the ſta- 
tutes of jeofail. 172 to 176 
What ſhall be conſtrued a null venire, and ſo aided by 
the ſtatutes. 39, 41 
What returns ſhall be error, 73 /e. 
Venire de now. * 92, 3, 117, 155-6, 161 
Venire by proviſo. 92 
Habeas corpora ur; the preſent method of ſummoning 
the jury by it. 78 & I 
Diſtringas, how to be iſſued. 
Where amendable. 176.7, 3 4 
Omiſſion of d;/iringas is aided where there is a good 
venire. 177 


— 
— a * — 


King Vide Prerogative. 


1 ſtatutes of jeofail extend not to the king. 
116-17-18 


Demile of the King. vide Abatement. 
King's Bench. Vide Court. 


LArrr az. 20909. 45 
Libel, 

Libel at the civil law. | 4 
Libertp. 
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ng. 
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Liberty, 
Liberties and franchiſes. Page 25 to 30 


The ſtatute of limitations muſt be pleaded. 66 


ad 


Bemozandums. 


WW HERE the Common Pleas uſe a memorandum. 
48 


Milnomer. 


The names of men are only ſounds for diſtinction 
ſake. 223-4 
Where a name omitted in declaration makes it bad. 
214-15 

Omiſſion of name in grants, Se. may be helped by 
aver ment. 216 
Chriſtian name wholly miſtaken is fatal in all legal 
inſtruments. 216, 222 
Chriſtian name wholly miſtaken is fatal except in an 
indictment for felony. 217 
Except in grants and deviſes, where there are ſuffi- 
cient marks of diſtinction without any name. 217-18, 


234-5 

| Defendant is miſnamed in a bond, he may plead nou 

eſt factum. | 219 

Defendant imparls by a wrong chriſtian name, but 

pleads right, it is not a material fault. 146 

Miſnomer of attorney is amendable by the 3 
7 

Defendant pleads in the name of a ſtranger, it is _ 

ibid. 

But if he pleads in the name of plaintiff, it ſhould 

be amended. 147 

. Q_ — 85 
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o where he joins iſſue in plaintiff's name, it is 
agamendable. Page 179 


Deſendant is impleaded by a wrong name, and has 
judgment, he may plead it in bar of another action. 


219 
Chriſtian name truly put at firſt, and afterwards varied 
does not avoid a grant. ibid. 


Nor vitiate pleadings, unleſs it be a material variance. 
146, 220, Sc 

Miſtake in the ſurname does not vitiate grants. 221 
A literal miſtake in the ſurname in pleadings may be 
amended, while the record is before the court. 


222 & [eq 
Surname rightly put, and varied in pleadings ſhall be 
amended. 222 & ſe. 


Vide Addition and Corporation. 


Miſi Prius. 


1 by nf prius, by whom conſtituted. 72 G. 
Judge of ni prius, his duty. 129-30 
Nui prius roll, how to be made up. 45-6, 80, Cc. 145 
If plaintiff be nonfuited for variance between ui, privs 
rol] and plea roll, the nonſuit ought not to be en- 


tered. | 172 
Mi prius roll ſhould be preſerved to warrant the judg- 
ment. 162 

If it varies from the plea roll in a matter that alters 
the iſſue, it ſhall not be amended. ibid. 

-— Otherwiſe where the iſſue is not altered. ibid. 
V prius by proviſo. 9¹ 


Nonage. Vide Inkant. 
Non Omittas. 


Nos omittas capias. | 25 to 32 


| Neorominas latitat. 29 


. a 
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Non⸗MPꝛols. 
When the plaintiff may be non-profſed. 
Nontuit. 
Nonſuit for variance between n/5 prius roll and plead 
6 


roll ought not to be entered. 161 
Nonſuit in error. 169 


Page 41 


Non-Tenure, Vide Abatement, 


Officers of Courts, Vide Mivilege- 
Miginal Amrit. Vide UCrit. 


1 to the outlawry before judgment in th 
28 15, 18 
—— After judgment. | 17 
arrant of - omg how to be filed, 18 
Proclamation how to be made. 19 


Appearance and /uper/edeas thereto. 19, 20, 197-8 
Judgment of outlawry, by whom pronounced. 15, 16 
Execution thereon general and ſpecial, and ſcire facias 


_ againſt the credits. 16, 17 
Proceſs in outlawry is not amendable. 110 
Where bail is required before and after outlawry: 
19, 20 

Where outlawry may be pleaded in abatement, or bar, 
197 to 201. 


Tis no diſability where plaintiff ſues as executor. 197 
——- Nor in a writ of error to reverſe outlawry. ibid. 
When, and how to be pleaded, and replicaticn thereto. 
198 to 201 

Outlawry in a county palatine, how far it diſables 
plaintiff, 200, 201 
C2 Defendant 


r. 


Defendant pleads outlawry, which is afterwards re- 
verſed, this plea ſhall not be peremptory. Page 201-3 


Outlawry may be pleaded puis darr. contin. 103 
Dyer, 
Oyer muſt be demanded before imparlance. - 184 


Vaiiance between bond and oyer may be pleaded. 52 


Paper Book. 
2 APR R book, how it is delivered. 44. 45 


———lIt regulates, and may amend the ſubſequent 


proceedings. 45-6, 144, 170 
Parol Demur. Vide Jnfant. 
Partition. 


Deſendant in partition cannot bring a new writ, for 


he may have the ſame remedy on plaintiff's writ. 
| 260 


Peer. Vide Trial. 
Philazer. 


His manner of iſſuing writs. 7, 14, 15 
— Of recording appearances. 32 


Plaint. 


Plaint in an inferior court is in the nature of a wric. 
135 


Plea and Pleading. 


In what language pleadings ought to be. 6, 126 
Declaration, — may be — in . writ, 
may be in one declaration. 4 to / 


But 
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_— 7 48-4 
But declaration cannot be extended beyond the writ. 


ibid. Page 105-6 
In what time plaintiff ſhould declare on civil and cri- 
minal proceſs. 40 & Je. 
The old method of declaring cre tenus. 44 46 
How the recital of /um. fuit 15 warranted. 121 
Miſrecital of the original was amendable by che com- 
mon law. 108 
Varies fi om the original in the damnum, it is abateable. 
2 
The concluſion of declaration. 72 
How to be delivered and entered. 43 & 75 
What are proper affirmatives to expreſs the certainty 
of the action. 121 & ſeg. 132-3 


Defendant is miſnamed in an obligation, plaintiff 
ſhould inſert an alias di? in the declaration. 
| 216, 222 
Pleas, when to be pleaded, Vie imparlance. 
The order of pleading. 49, 50 
In abatement. ide abatement. | 
—— Temporary bars or pleas of ſuſpenſion. Vid⸗ 
infant. | , 
Outlawry is only a temporary impediment. 201 
Outlawry in bar. 51-2 
General iſſues. 61-2, 57, 58, 60 to 63. Vide evidence. 
Defendant ſhall not plead ſpecial matter amounting to 
the general iſſue 60 
Bars in aſſizes. 58, 59, 61-2 
Defendant is impleaded by a wrong name, and has 
judgment, he may plead it in bar of another action. 
219-20 
Defendant cannot demur and plead to the ſame _ 
7-8 
Defendant demurs to part, and pleads to the reſt, court 
may determine which iſſue they pleaſe firſt. 6- 
Defendant pleads to part only, it is good for that part, 
and plaintiff ſhould take judgment for reſidue. 


155-6-7-8-9 

7 to whole, and pleads only to part, = 
plea is bad. 

In what term plea ſhould be entered. 153 


What is a ſufficient affirmative to be traverſed. 125 off 
132-3, & /efr” 
Detendant 


. 
Defendant may traverſe any material part of the decla- 


ration. Pages 51-2, 60-1, 139, 140 
Traverſe cannot be taken on traverſe. 66-7 
Traverſe to declaration, bar or replication ; how it 

avoids them. | * 66-7 
Replication muſt not falfify declaration. 136 
Should confeſs or deny the bar. 153 
1 4 ſhould traverſe the ſame matter that is in 
the bar. 133, 140, 148-9, 150, 153 


Negative pregnant is helped after verdict. 153-4 
80 ts affirmative han. 0 of negative. 1b1d. 
Where new matter is ſhewn in pleading, the other 
party ſhould have an opportunity of anſwering it. 
152- 

Rejoinder ſhould not falſify the bar. I 38 
What defects in pleading are helped by verdict. Vide 


Judgment. 

Plea Pyis darreign Continuance. 
When to be pleaded. 102, 106 
How to be pleaded in abatement or bar, with its dif- 

ferent concluſions. 105-6 

What may be pleaded puis darr'. contin. 82 to 105-6, 

| 18 * 

Whether there may be two pleas puis darr. — 
105- 


Pledges, 
Pledges of the proſecution. 7,8, 38 


Popich Recuſancy- 
Where it may be pleaded in diſability of plaintiff, 


200 
Poſſe Tomitatus. 23-4 
Poſtea, 138. Vide Niſi⸗prius. 
Nemunire. 


Where judgment in pramunire may be pleaded in diſ- 
ability of plaintiff. | 20 
25 Pꝛero⸗ 
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P2erogative, 
Jn actions at the ſuit of the king, it is uſual to drop 
one proceſs. Page 12” 
Nullum tem pus occurrit regi. 103, 106 


Writs brought by the king are amendable by the 


common law. 


1 
King is not within the ſtatutes of jeoſail. 115-16 
Pꝛeſcription. 
How defendant ſhould preſcribe for common. 141 
Replication thereto. . 137 
How a copyholder may preſcribe. 151 


Dꝛivilege. 


Attendants on courts of Juſtice how protected. 206-7 
Plaintiff or defendant going with leave of court for 


evidences ſhall have privilege. 206 
Witneſſes protected unde & redeundb. | 207 
Officer impleaded out of his own court may plead his 

privilege. 207-8-9, & eg. 
But he hall not, if plaintiff cannot have the ſame re- 

medy againſt him in his court. 208-9 
Nor where he is ſued as executor, &c. 210 
Nor where he is ſued by an officer of another court. 

211 


Nor in a joint action with others not privileged. 754. 
Where attorney of Common Pleas being impleaded in 

cuſtod. mar. may have his privilege. 212 
How Servants of officers are privileged. ibi. 
How and when plea of privilege muſt be pleaded. 


54, 184, 208-9-10 


Io it may be traverſcd. 212 
Nocedendo. 246 
PDꝛohibition. 
Where it lies. | 188.9, 203 
Pꝛothonotarp. 
His oſſice. i 43-4-5 
Pꝛovliio. 


nee 


Pꝛoviſo. 


Quare Impedit. 


TI Writ muſt be brought in the Courts at VA. 
minſler. Page- 194 
It is fina! on nonſuit or diſcontinuance. © 257-8 
Defendant ſhall not bring another writ ſor the ſame 
preſentation, for he may have the ſame remedy on 
plaintiffs. 8 258 


| Dueen, 
May ſue and be ſued without the king. 246 


Recozd, 


eg 1 credit given to a record. 222-3 
EE. If vitiated by raſure, it ſhall be amended. 


We 171-2 5 


—— How to be certified by inferior court on error. | 


167-8 
Becuſancy. Vide Popiſh Recuſancy. 
Rejoinder. Vide Pleading. ] 
| Releaſe, 


* it may be given in evidence on the general 
—_. | 62 
Where it muſt be pleaded. 2 
How it may be pleaded puis darrein continuance. 102 
. to 106 
Where plaintiff may releaſe part of his demand. 1 35-6, 
5 255854 
ne joint obligee may releaſe a bond. 243 
So may co- exetutor, but it is a devaſlavis in him, ibid. 


Remainder. 


r 


RemainDer. - 


Remainder may be limited to a'natural perſon before 
he comes into being. Pages 125-6 
But not to a corporation before created. ib 


Repleader. 171 
Replication. Vide Pleading. 


Repugnancy, 
Repugnancy in the count, where it is ſurpluſage, does 


not vitiate after verdict. 131 to 134 
Nor in grants nor deviſes. 217-18 
Nor in the entry of a jud ment. 170-1, 223-4 


But if the repugnancy be in a point material, it is 
fatal, unleſs the verdict appears to be given on 2 
different part of the decl ration. 133 w 141 

Jide Amendment and Error. 


Reſciie. 


Where the Sheriff may return a refcue. — 
Remedy againſt che reſcuers. ibid. 
Volle. 

How rolls are entered. 47-8-9, 160 
How amendable. 103, 142 to 145-6 


Scändalum Wagnatum. 
Tuns action may be laid in any county. go 


Scire 
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Scire Facias. 
How it may be iflued againſt the debtor of an out- 


law. Pages 16, 7 
It is not neceſſary to revive by ſcire facias againſt an 
outlaw. 16, 17 


Scire facias to revive after year and day | 3 
Where executor of plaintiff (aſter his death) may 
have ſcire facias on interlocutory judgment. 107 
To ſcire facias, nothing ſhall be pleadable in the 
action. 258 
Matters in and before the writ muſt be pleaded in 
abatement. | 259 
After the writ may be taken advantage of by 
; writ of error. ibid. 


Sheriff. 


How he uſed to take pledges of proſecution, 8,9 
How he uſed to execute a writ of ſummons. 11, 12 


He is obliged to take bail on an arreſt. 20 
Where amerciable for not bringing in the body, after 

cepi returned. 20 to 22 
He muſt return the writ. 21 
Action againſt him for a falſe return. 22 
Where he may return a reſcue. 22-3 
Action for an eſcape _ him. ibid. 
Where he may enter a liberty. 23 to 31 
Where there are two ſheriffs, and one dies, the office 

is at an end till another is choſen. 180 


Sheriffwick of London and Middleſex, in whom. 180-1 
Vide Challenge. 


Summons and Severance. 
| Where it lies. 242 & ſeq. 


Superſcdeas. 


Suferſedeas of outlawry. 19 
Surpluſage. Vide Repugnancy. 
TALES. 
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Lans Pages i173, 93 
>" BP 


Terms and return-days. 


Ton. Vide the Introduction. 
Traverſe. Vide Pleading. 


Treſyaſs. 


Treſpaſs is expreſſed generally in the writ. 3 
Plaintiff may count of any tieſpaſs before the writ. 3/4 
What certainty of number or meaſure is neceſſqy. 


121-2, 12-9 
Plaintiff declares quod cum, it is bad. 15-6 
Defendant ſhould only juſtify for ſo much as he 3 
to. | 57 
Replevin brought for the ſame ching may be pladed 
to an action of treſpaſs. 257 
Defendant pleads a n juſtification, the rplica- 


$ 


tion ſhould traverſe that very matter. 154-5 


FVide Aſſault. 


Trial. 


Trial of every freeman muſt be per pares. 25, 70 
By whom a peer ſhall be tried in capital caſes 97 
His cauſe with commoner ſhall be tried by the 


Vide Challenge, Jury, and M Prius. 


Trover- 


countiy. 87-8-9 
He cannot challenge his peers. 100 
A biſhop ſhall be tried by the country. ibi. 
Mi privs by whom conſtituted, 73-4 
If defendant does not appear, inqueſt may be taken by 
default. 75 6, 101 
The duty of judge of n//7 prius. 129-30 
When a new trial may be moved for. | 46 


T3 1 X 


Trover. 


For what trover lies Pages 122-3 


Uenire. Vide Jury Doceſs. 


Uenue. 
wy HE the venue muſt be laid in local — 
83. 8 
In tranſitory actions. 83 & /q. 


In local actions arifing in two counties. 87 
Actons ariſing in the counties palatine. Vide Count. 
Where the court will change the venue. 91 . 


ö Aliterdict. 


How o be entered on record. 45-6 
Verdi being entered on record cannot be altered but 
by rile of court. 144 
Verdid which does not determine the whole matter in 
iſſue s impeifect. | 155, 156 & /e. 
Entry of a ſpecial verdi&t may be amended by the mi- 
nute er judge's memory. 163-4 


What defects are helped by verdict. Jide Judgment. 


AGER of law. 48-9, 56, 63, and in the In- 


troduction. 


CU arrant of Attoꝛnep. 


How to be filed on proceſs to the outlawry. 18 
Where the want of warrant is helped by verdict, 10 


ALaſte. 
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Ulaſte. 


Writ of waſte muſt be brought in the courts at V- 


minſter. Page 196 
Ulitneſs. 

Witneſſes are protected by the court cundo & redeundo. 

| 207 


WUrit. 


Original writs, from whence they iſſue. 2 
What actions may be comprized in one writ. 3 to 7-8 
Tefle and Return. 

Original returnable in the term of appearance, war- 


rants the recital ſum. futt. 120-I 
A ſecond writ may be ſued out 7ef/te the ſame day the 
former abated. 260 


Vid. other writs in the order of their names. 


TT go 


